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IC-11703 Adoption of interim notification forms 
for business development companies. 
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SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6298A/March 26, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17623A/March 26, 1981 


PUBLIC UTILITY HOLDING CO. ACT OF 1935 
Release No. 21960A/March 26, 1981 


TRUST INVESTMENT ACT OF 1939 
Release No. 615A/March 26, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11681A/March 26, 1981 


INVESTMENT ADVISER ACT OF 1940 
Release No. T53A/March 26, 1981 


MISCELLANEOUS AMENDMENTS RELATED TO 
FORMS; CORRECTION 


ACTION: Miscellaneous amendments and editorial 
changes; correction. 


SUMMARY: This document corrects an error in 
the listing of forms being removed from 17 CFR 
Chapter II which was published on March 20, 1981 
(46 FR 17756) and lists additional forms being re- 
moved. 


EFFECTIVE DATE: March 12, 1981. 


FOR FURTHER INFORMATION CONTACT: 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Room 892, 500 North 
Capitol Street, Washington, D.C. 20549 
(202-272-2600). 


Accordingly, the following corrections are made in 
FR Doc. 81-8627 appearing on page 17756 in the 
issue of March 20, 1981: 


1. In the third column on page 17757 delete 
§274.218 from the forms being removed from 
Part 274. 
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2. In the same column Part 279 is further 
amended by removing §§279.17, 279.18, 
279.19 and 279.20. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6302/March 20, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17645/March 20, 1981 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21970/March 20, 1981 


TRUST INDENTURE ACT OF 1939 
Release No. 619/March 20, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11694/March 20, 1981 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 754/March 20, 1981 


PROPOSED DEFINITIONS OF “SMALL BUSI- 
NESS” AND “SMALL ORGANIZATION” FOR 
PURPOSES OF THE REGULATORY 
FLEXIBILITY ACT 


ACTION: Proposed rulemaking. 


SUMMARY: The Securities and Exchange Com- 
mission is inviting comments on proposed defini- 
tions of certain terms that will be used in connec- 
tion with future Commission rulemaking 
proceedings under the Securities Act of 1933, the 
Securities Exchange Act of 1934; the Public Utility 
Holding Company Act of 1935, the Trust Indenture 
Act of 1939, the Investment Company Act of 1940 
and the Investment Advisers Act of 1940 regarding 
disclosure, reporting and regulatory requirements 
applicable to business concerns and other organi- 
zations which are subject to these statutes. The 
definitions are being proposed specifically for pur- 
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poses of the Regulatory Flexibility Act, which re- 
quires the Commission to consider the impact of 
its regulations on small entities. The Commission 
is also inviting comments on the possible content 
of definitions of certain other terms used in the 
Regulatory Flexibility Act which would be pertinent 
to any determination that a Commission rule may 
have a “significant economic impact” on a ‘“sub- 
stantial number” of small business entities. 


DATES: Comments are due by May 19, 1981. 


ADDRESSES: Persons wishing to submit written 
views should file four copies thereof with George 
A. Fitzsimmons, Secretary, Securities and Ex- 
change Commission, Room 892, 500 North Capi- 
tol Street, Washington, D.C. 20549. All submis- 
sions should refer to File No. 57-879 and will be 
available for public inspection at the Commission's 
Public Reference Room, Room 6101, 1100 L 
Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: 
General: 


Jeffry L. Davis, Esquire 

Acting Director 

Directorate of Economic and Policy Analysis 
Securities and Exchange Commission 

500 North Capitol Street 

Washington, D.C. 20549 

(202-272-2850). 


Offices with Particular Responsibilities: 


Paula Chester, Esquire 

Division of Corporation Finance 

(Definitions applicable to the Securities 

Act of 1933, the reporting and 
disclosure provisions of the 
Securities Exchange Act of 1934, and 
the Trust Indenture Act of 1939) 

(202-272-2644). 


Jonathan Kallman, Esquire 

Division of Market Regulation 

(Definitions applicable to brokers, dealers, 
clearing agencies, exchanges, bank 
municipal securities dealers, securities 
information processors, and transfer 
agents) 

(202-272-2843). 
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James E. Lurie, Special Counsel 
Division of Corporate Regulation 
(Definitions applicable to public utility 

holding company systems) 
(202-523-5683). 


Elizabeth T. Tsai, Esquire 

Division of Investment Management 

(Definitions applicable to investment 
companies and investment advisers) 

(202-272-2028). 


SUPPLEMENTARY INFORMATION: The Com- 
mission is proposing to define the terms “small 
business” and “small organization,” for the pur- 
poses of Chapter Six of the Administrative Proce- 
dure Act, 5 U.S.C. 601 et seq., (the Regulatory 
Flexibility Act, Pub. L. No. 96-354, 94 Stat. 1164 
(September 19, 1980)), as those terms may apply 
to organizations and entities that are issuers of se- 
curities or otherwise engaged in securities or other 
business activities subject to disclosure and re- 
porting requirements or regulation by the Commis- 
sion pursuant to the Securities Act of 1933, 15 
U.S.C. §77a et seq., (the “Securities Act’), the 
Securities Exchange Act of 1934, 15 U.S.C. §78a 
et seq., (the “Securities Exchange Act’), the Pub- 
lic Utility Holding Company Act of 1935, 15 U.S.C. 
§79a et seq., (the “Holding Company Act’), the 
Trust Indenture Act of 1939, 15 U.S.C. §77aaa et 
seq., (the “Trust Indenture Act’), the Investment 
Company Act of 1940, 15 U.S.C. §80a et seq., 
(the “Investment Company Act’), or the Invest- 
ment Advisers Act of 1940, 15 U.S.C. §80b-1 ef 
seq., (the “Advisers Act’). The Regulatory Flexi- 
bility Act (the “RFA”) requires that the Commis- 
sion, among other things, consider the economic 
impact of Commission rulemaking action on enti- 
ties that qualify as ‘“‘small’’ under applicable 
standards as set forth in the RFA, the Small Busi- 
ness Act' or the regulations promulgated by the 
Small Business Administration (‘““SBA’”).2 In view 
of the apparent absence of'‘appropriate standards 
in those statutes and regulations for defining small 
entities subject to its regulation, the Commission 
is proposing for public comment pursuant to the 
RFA definitions that it believes are appropriate to 
the regulation of issuers and other entities in the 





115 U.S.C. 631 et seq. 


213 CFR Part 121. 
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securities industry or otherwise subject to regula- 
tion under statutes administered by the Commis- 
sion and is requesting comments on the possible 
content of procedural rules to implement the RFA. 


TABLE OF CONTENTS 
Introduction 


Description of the Proposed Definitions 
A. The Securities Act—Issuers Engaged 
in Small Business Financing 
B. The Trust Indenture Act—Issuers En- 
gaged in Small Business Financing 
C. The Securities Exchange Act—Re- 
porting Requirements, Tender Offers, 
issuer Repurchases, Proxy Rules and 
Short-Swing Profits 
The Securities Exchange Act—Bro- 
kers, Dealers and Other Regulated En- 
tities 
. Brokers or Dealers 
. Clearing Agencies 
. Exchanges 
. Bank Municipal Securities Dealers 
. Securities Information Processors 
. Transfer Agents 
Public Utility Holding Companies 
Investment Companies and Invest- 
ment Advisers 


Consideration of Procedural Rules 


|. Introduction 


The RFA amended the Administrative Procedure 
Act to require, among other things, that agencies 
examine the impact of proposed rules on ‘small 
entities,” as defined in the RFA, and consider 
alternative requirements that could accomplish the 
stated objectives of the applicable statutes. 


The term ‘small entity” is defined in the RFA to 
have the same meaning as the terms “small busi- 
ness,” “small organization,” and “small govern- 
ment jurisdiction.”? Each of those terms is also de- 





35 U.S.C. 601(6). 
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fined in the RFA.* Generally, “small business” is 
defined as having the same meaning as the term 
‘small business concern” in Section 3 of the Small 
Business Act;5 “small organization” is defined as 
“any not-for-profit enterprise which is independ- 
ently owned and operated and is not dominant in 
its field’;® and “small government jurisdiction” is 
defined as governments of, among other things, 
cities, towns, townships, and villages “with a pop- 
ulation of less than fifty thousand.”” These defini- 
tions apply, where appropriate, unless an agency, 
after consultation with the Office of Advocacy of 
the SBA and opportunity for public comment, es- 
tablishes one or more definitions of such terms 
that are applicable to the activities of the agency.® 


The Commission believes that it would be desira- 
ble to develop special definitions for the terms 
“small business” and “small organization” to be 
applied to securities issuers and registrants that 
are subject to the registration and reporting re- 
quirements of the Securities Act, the Trust Inden- 
ture Act, and the Securities Exchange Act; to bro- 
kers, dealers, clearing agencies, exchanges, bank 
municipal securities dealers,? securities informa- 
tion processors, and transfer agents that are sub- 
ject to the Securities Exchange Act; to public utility 
holding companies and their subsidiaries in hold- 
ing company systems that are subject to the Hold- 
ing Company Act; and to investment companies 
and investment advisers that are subject to the In- 
vestment Company Act and the Advisers Act. The 
Small Business Act and the regulations promul- 
gated by the SBA provide industry size standards 
that are, in the context of regulations affecting is- 
suers and reporting companies, generally inappro- 
priate. Also, those size standards are not suffi- 





4See 5 U.S.C. 601(3), (4), (5). 
55 U.S.C. 601(3). 

65 U.S.C. 601(4). 

75 U.S.C. 601(5). 

85 U.S.C. 601(3), (4), (5). 


Municipal securities dealers that are not banks 
should refer to the definition of small business as it 
relates to broker-dealers. 


Volume 22, No. 6, April 7, 1981 





ciently tailored to rulemaking affecting regulated 
entities such as brokers, banks, clearing agencies, 
investment companies or public utility holding 
companies.'° 


Accordingly, on the basis of its experience in the 
administration of the federal securities laws and its 
knowledge of the securities industry, the Commis- 
sion is proposing size standards applicable to enti- 
ties whose business activities are subject to regu- 
lation under the federal securities laws or which 
are subject to disclosure or other requirements un- 
der those laws. Although the proposed size 
standards would be generally applicable in Com- 
mission rulemaking, the proposed rules also pro- 
vide that the Commission may, in particular in- 
stances, if the circumstances so warrant, define a 
particular entity in a manner different from that set 
forth in the proposed rules. In any such case, ap- 
propriate notice will be provided that the Commis- 
sion intends to use or is using a different defini- 
tion. 


ll. Description of the Proposed Definitions 


A. The Securities Act—Issuers Engaged in Small 
Business Financing. 


A major purpose of the Securities Act is to ensure 
that public investors to whom issuers and other of- 
fer securities for sale are given adequate disclo- 
sure of financial and other material information 
upon which to make investment decisions. To ac- 
complish this purpose, the Securities Act prohibits 
the use of the mail and the facilities of interstate 
commerce for the sale of securities or the delivery 
of securities after sale unless and until a registra- 
tion statement, which includes a prospectus, has 
become effective with respect to such securities, 
or unless there is an available exemption there- 
from. The framework of the Securities Act is trans- 
action oriented; j.e., registration of securities un- 
der the Securities Act is required only when 
certain transactions are proposed or occur. 





10 See 5 U.S.C. 601(3), (4), (5); 15 U.S.C. 532; 13 
CFR Part 121 (1980); Small Business Size 
Standards, Revisions of Methods of Establishing 
Size Standards and Definitions of Small Business, 
45 FR 15442, 15450 note 8 (March 10, 1980). 
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The Commission is authorized under Section 3(b) 
of the Securities Act to exempt transactions from 
registration if it finds that registration for these se- 
curities is not necessary in the public interest be- 
cause of the small amount involved or the limited 
character of the public offering. Pursuant to this 
authority, the Commission has adopted various 
exemptive rules and regulations. The most signifi- 
cant of them from a small business standpoint are 
Regulation A [17 CFR 230.251-264], Rule 240 [17 
CFR 230.240], and Rule 242 [17 CFR 230.242]. 


When Section 3(b) was originally adopted in 1933, 
the maximum dollar value of securities that could 
be exempt from registration pursuant to that sec- 
tion was $100,000. Prior to the enactment of the 
Small Business Investment Incentive Act of 1980 
(the “1980 Act’) [Pub. L. No. 96-477 (October 21, 
1980)], the ceiling had been raised on several oc- 
casions, including May 1978, when it was in- 
creased from $500,000 to $1,500,000'' and Octo- 
ber 1978, when it was increased from $1,500,000 
to $2,000,000.' Most recently, Section 301 of the 
1980 Act increased the Section 3(b) ceiling from 
$2,000,000 to $5,000,000. This Congressional ac- 
tion was intended to provide the Commission with 
increased flexibility in developing exemptions tar- 
geted to smaller issuers.‘* Thus, Congress has 
consistently recognized that an exemption based 
on the size of the transaction rather than solely on 
the size of the issuer is an appropriate vehicle for 
relieving the compliance burdens under the Secu- 
rities Act for small companies in a manner that is 
consistent with the Commission’s statutory man- 
date to protect the investing public. 


In addition, the Commission also notes that Con- 
gress recently took the same approach in the en- 
actment of new Section 4(6) of the Securities Act. 
Section 4(6), added by the 1980 Act, provides an 
exemption from the registration provisions of the 
Securities Act for transactions involving offers and 
sales of securities by an issuer solely to one or 
more accredited investors, if the aggregate offer- 





11 Pub. L. No. 95-283, May 21, 1978. 
12Pub. L. No. 95-425, October 6, 1978. 


13H.R. Rep. 1341, 96th Cong., 2d Sess. at 21 
(1980). 
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ing price does not exceed the amount allowed un- 
der Section 3(b) of the Act.'* The new exemption 
was designed to facilitate the formation of capital 
by small issuers without incurring the costs nor- 
mally associated with registration. 


In this connection, the Commission notes that 
there is substantial factual data which indicates 
that exemptions under Section 3(b) and other of- 
ferings under $5 million are used primarily by 
small issuers. As an example, a recent study of 
Rule 242 prepared by the Directorate of Economic 
and Policy Analysis and released by the Commis- 
sion'® indicates that during the first six months the 
exemption was available 64 issuers filed Form 242 
notices of intended sales aggregating 
$38,085,704, with an average intended sales 
amount of $613,850. This study also indicated that 
issuers using Rule 242 are small when measured 
by their financial characteristics. Over half had no 
more than $1,000,000 in annual revenues and to- 
tal assets for their latest fiscal year and reported 
either zero or negative net income. A similar study 
of Form S-18, the simplified registration and re- 
porting form for first-time issuers,'® indicates that 
the typical Form S-18 issuer had revenues of 





'4Section 4 of the Securities Act provides in perti- 
nent part: 


The provisions of Section 5 shall not ap- 
ply to— 


(6) transactions involving offers and 
sales by an issuer solely to one or more 
accredited investors, if the aggregate 
offering price of an issue of securities 
offered in reliance on this paragraph 
does not exceed the amount allowed 
under Section 3(b) of this title, if there is 
no advertising or public solicitation in 
connection with the transaction by the 
issuer or anyone acting on the issuer’s 
behalf, and if the issuer files such notice 
with the Commission as the Commis- 
sion shall prescribe. 


1SRule 242: A Monitoring Report on the First Six 
Months of Its Use (December 1980). 


1617 CFR 239.28. 
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$54,000 and assets of $273,000 for the last year 
prior to the offering.‘ Therefore, it appears that 
there is a significant direct relationship between 
the size of the offering and the size of the issuer. 
Thus, the Commission is proposing to define the 
terms “small business’ and ‘small organization” 
based on the size of the transaction. 


In order to further assure that any evaluation of 
the impact of compliance regarding proposed or 
adopted rules under the Securities Act includes 
only an analysis of those issuers for which fixed 
costs become disproportionately expensive, the 
Commission is also proposing to include a total 
assets test in its definition of “small business.” 


Accordingly, the Commission is proposing to 
amend its rules under the Securities Act by adding 
new Rule 157, 17 CFR 230.157. Proposed Rule 
157 would define the terms ‘small business” and 
“small organization” as any issuer, other than an 
investment company, whose total assets on the 
last day of its most recent fiscal year were $2.5 
million or less and that is engaged in small busi- 
ness financing; i.e., any issuer that is engaged or 
proposes to engage in the offer and sale of its se- 
curities that does not exceed the dollar limitation 
prescribed by Section 3(b) of the Securities Act. 
The asset test incorporated in the Securities Act 
definition of “small business” corresponds to the 
Commission's proposed definition under the Secu- 
rities Exchange Act (see Section II.C., infra). It is 
designed to ensure that large issuers, that for 
varied reasons may issue securities in limited size 
offerings, are not included in any impact analyses 
on “small business” as required by the RFA. 


B. The Trust Indenture Act—Issuers Engaged in 
Small Business Financing. 


The Commission is proposing separate definitions 
of “small business” and “small organization” for 
purposes of the RFA to be applicable to rule- 
making under the Trust Indenture Act. A trust in- 
denture is, in effect, a contract which outlines the 
respective rights and duties of the issuer of debt 
securities, the holders of the debt securities and 
the trustee. The Trust Indenture Act generally re- 
quires that bonds, notes, debentures, and other 





'7Form S-18: A Monitoring Report on Its Use in 
1979 (March 1980). 


Volume 22, No. 6, April 7, 1981 





debt securities publicly offered for sale be issued 
under an indenture which includes certain provi- 
sions designed to protect the interests of the in- 
vestors. 


The Trust Indenture Act creates three separate 
categories of indentures for which the level of reg- 
ulation varies substantially. The first category is 
debt offerings that, by reason of their size, are ex- 
empt completely from the Trust Indenture Act. Pur- 
suant to Section 304(a)(8) of the Trust Indenture 
Act, a trust indenture need not be used in public 
offerings of debt securities which do not exceed 
the amount that can be exempted from registration 
under Section 3(b) of the Securities Act.1® The 
second category relates to offerings subject to 
Section 304(a)(9) of the Trust Indenture Act for 
which an indenture is required. If the required in- 
denture limits the aggregate principal amount out- 
standing under it to $10,000,000 and the issuer 
does not claim the exemption for more than 
$10,000,000 aggregate principal amount during 
any consecutive 36-month period, the indenture 
does not have to include the provisions which 
would “qualify” it under the Trust Indenture Act.'9 
The Commission is given rulemaking authority to 
establish from time to time appropriate amounts 
beneath the respective ceiling amounts that can 
be totally or partially exempt from the Trust Inden- 
ture Act pursuant to Sections 304(a)(8) and 
304(a)(9). Pursuant to that authority, the Commis- 
sion has adopted rules, on an interim basis, estab- 
lishing the ceiling limitations at $2,000,000 and 
$5,000,000, respectively.2° 


The third category concerns all offerings that do 
not fall within the “small offering” provisions of 
Sections 304(a)(8) and 304(a)(9). Indentures in 
this category are subject to the extensive ‘“qualifi- 
cation” provisions of the Trust Indenture Act. 
These provisions require, among other things, the 
use of an independent trustee and disqualification 
of the trustee if certain conflicts of interest exist. 





18Prior to the enactment of the 1980 Act, the Sec- 
tion 304(a)(8) ceiling was limited to $250,000. 


19Prior to the enactment of the 1980 Act, the Sec- 
tion 304(a)(9) ceiling was limited to $1,000,000. 


20See Securities Act Release No. 6249 (October 
23, 1980) [45 FR 71776]. 
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The indenture is required to include certain provi- 
sions designed to protect security holders and to 
impose of the trustee an affirmative duty to repre- 
sent the security holders. The Trust Indenture Act 
allows smaller debt offerings to be issued without 
an indenture or a qualified indenture, recognizing, 
among other things, the relatively high cost that 
would be incurred in meeting these requirements. 


In its recent legislative proposal to Congress rec- 
ommending amendments to increase the ceiling 
limitations,2' the Commission indicated that com- 
pliance with the Trust Indenture Act has become a 
significant burden to small issuers. The Commis- 
sion also noted that the definitions, exemptions, 
requirements, and procedures for qualification of 
indentures and trustees under the Trust Indenture 
Act are closely integrated with the provisions of 
the Securities Act. Thus, the ceiling limitations 
prescribed in interim Rules 4a-1 and 4a-2 [17 
CFR 260.4a-1 and 4a-2] were established by the 
Commission at $2,000,000 and $5,000,000, re- 
spectively, to relate to the exemptive rules promul- 
gated under Section 3(b) of the Securities Act and 
Form S-18. 


In the Commission's view, an approach similar to 
that taken in defining ‘small business” and ‘small 
organization” under the Securities Act should be 
taken in defining “small business” and “small or- 
ganization” under the Trust Indenture Act for pur- 
poses of evaluating the impact of such rules as re- 
quired by the RFA. Considerations affecting small 
entities under the Trust Indenture Act should be 
determined in tandem with those under the Securi- 
ties Act. Accordingly, the Commission is proposing 
to adopt a rule under the Trust Indenture Act de- 
fining “small business” and “small organization” 
as an issuer whose total assets on the last day of 
its most recent fiscal year were $2.5 million or less 
and that is engaged in small business financing; 
i.e., any issuer that is engaged or proposes to en- 
gage in the offer and sale of debt securities which 
does not exceed the dollar amount prescribed in 
Rule 4a-2. 





21Hearings on S. 1533, S. 1940, and S. 2699 be- 
fore the Subcommittee on Securities of the Senate 
Committee on Banking, Housing and Urban Af- 
fairs; 96th Cong., 2nd Sess., 521 (1980). 
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C. The Securities Exchange Act—Reporting Re- 
quirements, Tender Offers, Issuer Repur- 
chases, Proxy Rules and Short-Swing Profits. 


The Commission is proposing definitions of “small 
business” and “small organization” for purposes 
of the RFA applicable to entities that are subject to 
the reporting and disclosure provisions of the Se- 
curities Exchange Act (Sections 12, 13, 14, 15(d) 
and 16) and to certain other defined activities and 
persons engaged in the securities industry that are 
regulated under the Securities Exchange Act. 


The major thrust of the disclosure provisions of the 
Securities Exchange Act is to ensure the continu- 
ous public availability of adequate information 
about companies with publicly-traded securities. 
Prior to 1964, the disclosure provisions of the Se- 
curities Exchange Act applied only to issuers hav- 
ing securities listed and traded on a national ex- 
change. Companies whose securities had not 
been registered under the Securities Act but which 
were traded in the over-the-counter market were 
not subject to the registration and reporting re- 
quirements of Sections 12 and 13.22 In 1964, the 
scope of the disclosure provisions of the Securi- 
ties Exchange Act was expanded? to include all 
issuers presumed to be the subject of active in- 
vestor interest.24 





22Prior to 1964, Section 15(d) of the Securities Ex- 
change Act provided that all registration state- 
ments filed under the Securities Act contain an un- 
dertaking by the registrant to comply with the 
reporting requirements of Section 13. However, 
the undertaking became operative and the reports 
were required only when the value of the securi- 
ties offered plus the value of all other outstanding 
securities of the same class equalled at least $2 
million. The duty to file such reports was suspend- 
ed if, and for as long as, the value of the securities 
outstanding was reduced to less than $1 million or 
the issuer had become subject to an equivalent re- 
porting requirement. Consequently, investor pro- 
tection in the over-the-counter market was, at 
best, fragmentary. 


2378 Stat. 565 [U.S. Code Cong. & Ad. News 2798 
(1964)]. 


24Report of the Special Study of Securities Mar- 
kets of the Securities and Exchange Commission, 
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Specifically, the 1964 amendments extended the 
registration provisions of Section 12 of the Securi- 
ties Exchange Act to issuers of securities with 
both total assets in excess of $1 million and a 
class of equity securities held of record by 500 or 
more persons. Once its securities are registered, 
Section 13 of the Securities Exchange Act re- 
quires the issuer to file the annual, quarterly, and 
current reports prescribed by the Commission to 
keep current the information contained in the issu- 
er's registration statement. In addition, all officers, 
directors and 10 percent shareholders of regis- 
tered issuers must file certain ownership reports in 
accordance with Section 16(a) and are subject to 
the short-swing trading provisions of Section 
16(b). Moreover, there are several other obliga- 
tions that are imposed, in certain circumstances, 
upon persons owning, acquiring, or exercising in- 
vestment discretion with respect to securities that 
are registered under Section 12. 


Section 15(d) of the Securities Exchange Act was 
also amended in 1964 to provide that each issuer 
that files a registration statement that is declared 
effective pursuant to the Securities Act must also 
file with the Commission such supplementary, pe- 
riodic and current reports as may be required with 
respect to a security registered pursuant to Sec- 
tion 12 of the Securities Exchange Act for the fis- 
cal year in which the registration statement be- 
comes effective. The duty to file reports continues 
for any subsequent fiscal year unless the securi- 
ties of each class to which the registration state- 
ment relates are held by less than 300 persons at 
the beginning of the issuer’s fiscal year. 


As a consequence of these statutory provisions, 
the Securities Exchange Act imposes reporting ob- 
ligations upon approximately 8,800 companies. 


The legislative history of the 1964 amendments in- 
dicates that several criteria were studied from the 
standpoint of the disclosure needs of public in- 
vestors. The Report stated: 


The characteristics that seemed prima 
facie most relevant-in addition to (i) 





House Document No. 95, Pt. 3, House Committee 
on Interstate and Foreign Commerce, 88th Cong., 
1st Sess. (1963) [hereinafter cited as “the Re- 
port’]. 
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number of shareholders and (ii) amount 
of assets, which had received primary 
attention in previous studies and exclu- 
sive attention in prior legislative propos- 
als were (iii) transfers of stock, (iv) con- 
‘centration of holdings, and (v) trading 
interest in interdealer markets. Number 
of shareholders has always been recog- 
nized, and obviously is, the most direct 
and simple criterion of public-investor 
interest. The amount of assets would 
seem to be no more than a secondary 
criterion at best, since for many reasons 
there is an absence of clear or necessa- 
ry relationship between total assets and 
the equity interest of investors to be 
protected; yet it may ultimately have rel- 
evance in defining a limit where bur- 
dens may be disproportionate to 
needs.25 (Emphasis supplied). 


Theoretically, every security in which there is pub- 
lic investor interest could have been included. 
However, the Report indicated that it would be im- 
practicable to key the Securities Exchange Act 
coverage to the Securities Act concept of “public,” 
as defined in the Ralston Purina case,?® since the 
Securities Exchange Act imposes continuing obli- 
gations. It was, therefore, necessary on purely 
practical grounds to limit the number of issuers re- 
quired to comply in some manner that the flow of 
reports and proxy statements would be managea- 
ble from the regulatory standpoint while, at the 
same time, not disproportionately burdensome on 
issuers in relation to the national public interest to 
be served.?7 Although the shareholder test was 
considered key in view of the statutory mandate to 
provide information to investors, the $1 million as- 
set test was also included as relevant in defining 





2S/d at 18. 


26SEC v. Ralston Purina Co., 346 U.S. 119 
(1953). In that case the Supreme Court held that 
the Securities Act “would seem to apply to a ‘pub- 
lic offering’ whether to few or many,” and that the 
“focus of inquiry should be on the need of the 
offerees for the protections offered by registration” 
and their “access to the kind of information which 
registration would disclose.” 346 U.S. at 125-127. 


27The Report, supra, note 24 at 17. 
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the extent to which the compliance burdens could 
be met by the issuers involved. 


On June 2, 1980, the Commission, in its reexam- 
ination of the question of compliance burdens un- 
der the Securities Exchange Act, announced that it 
was considering the advisability of classifying 
companies under the Securities Exchange Act so 
that defined classes of smaller issuers might have 
modified reporting and other requirements.2® In 
addition to raising several questions about the de- 
sirability or feasibility of such a system, the re- 


lease also requested commentators to recom- 


mend the specific criteria to be used to define a 
class of the smallest reporting companies as well 
as whether reporting obligations should be modi- 
fied for them. Several criteria were suggested for 
establishing categories of issuers for which disclo- 
sure requirements may be modified that generally 
reflect trading interest or activity.22 The most fre- 
quently suggested criteria, usually in combination 
with each other and/or others, were total assets 
and number of shareholders. Supporters of the 
number of shareholders as a criterion felt that it 
demonstrated investor interest in a company and 
thus was determinative of the need for continuing 
disclosure. With respect to assessing compliance 
burdens, however, several commentators stated 
that assets represents a simple and functional cri- 
terion for measuring an issuer’s size in relation to 
the cost of complying with securities regulation. 
Thus, it would appear that an asset test would be 
the most appropriate indicator of a “small busi- 
ness” or “small organization” for purposes of 
identifying those companies for which a proposed 
or adopted rule under the reporting and disclosure 
provisions of the Securities Exchange Act may 
have a disproportionate compliance burden. Ac- 
cordingly, the Commission is proposing to amend 
its rules under the Securities Exchange Act by 
adding new Rule 0-10, 17 CFR 240.0-10. Rule 
0-10 would define “small business” and “small or- 
ganization,” when used with reference to persons 
that are subject to Sections 12, 13, 14 15(d) and 
16 of the Securities Exchange Act, to mean any 





28See Securities Exchange Act Release No. 
16866 (June 2, 1980) [45 FR 40145]. 


22Summary of Comments relating to Classification 
of Exchange Act Reporting Companies, File No. 
S7-837. 
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“issuer” or any “person” whose total assets on 
the last day of its most recent fiscal year were $2.5 
million or less. This approach simply applies an in- 
flationary adjustment to the $1,000,000 asset re- 
quirement established by Congress in 1964.3° The 
Commission may consider the advisability of simi- 
lar adjustments in the future, if appropriate. 


The Commission notes that it has for some time 
been taking steps to facilitate the integration of the 
disclosure systems of both the Securities Act and 
the Securities Exchange Act, so that investors and 


the marketplace are provided meaningful, nondu- , 


plicative information, while the costs of compli- 
ance are decreased. The integration effort is 
based on the idea that, generally, there is no dis- 
tinction between information that is material for the 
distribution of securities in transactions covered by 
the Securities Act on the one hand and for periodic 
reporting under the Securities Exchange Act on 
the other hand by companies whose securities are 
traded in the markets.*! 





3°From 1964 to 1979, the general price level has 
increased by 128 percent, as measured by the im- 
plicit price deflators for Gross National Product. 
The deflator for Gross Private Fixed Investment, 
which includes such business assets as plant and 
equipment, indicates a 147 percent price increase 
over the same period. If the latter index is a rea- 
sonable proxy for price inflation affecting business 
capital, a simple inflationary adjustment to the $1 
million total asset threshold established for report- 
ing purposes by the 1964 Amendments would re- 
sult in a $2,470,000 asset threshold in 1979. 


31This principle has led to the development and 
expansion of Regulation S-K (17 CFR 229.20), a 
technical device designed to state in one place 
uniform requirements which both Securities Act 
and Securities Exchange Act items incorporate by 
reference. It also has led to the adoption of Form 
S-16 (17 CFR 239.27), the short form to be used 
for the registration of securities by certain sea- 
soned issuers, and the recently adopted Form 
S-15 (17 CFR 239.29), the short form to be used 
for the registration of securities issued in certain 
business combinations. Securities Act Release 
No. 6232 (September 2, 1980) [45 FR 63647]. 
Most recently, the Commission has proposed 
three new registration statement forms under the 
Securities Act. Securities Act Release No. 6235 
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As a result of this effort, there will be instances in 
which amendments to rules, forms and schedules 
under the Securities Exchange Act that are a part 
of the integrated disclosure system will also affect 
disclosures under the Securities Act. The Com- 
mission does not intend to imply, however, that an 
issuer that is subject to the reporting requirements 
of the Securities Exchange Act may furnish less 
disclosure in a limited size offering than would nor- 
mally be furnished to the marketplace under the 
Securities Exchange Act. Therefore, any impact 
analysis of rules under the Securities Exchange 
Act that are a part of the integrated disclosure sys- 
tem will normally be expected to satisfy the similar 
analysis under the Securities Act. 


To facilitate public comment in connection with the 
Commission's proposed size standards for issuers 
under the Securities Act, the Trust Indenture Act, 
and the Securities Exchange Act, the Commission 
is publishing as a part of this release data com- 
piled by the Directorate of Economic and Policy 
Analysis. The following table presents the distribu- 
tion of issuers that are subject to the reporting re- 
quirements of Sections 13 and 15(d) by total asset 
size and was originally presented as part of the 
Commission’s release on the classification of 
small issuers for purposes of the Securities Ex- 
change Act. (See Securities Exchange Act Re- 
lease No. 34-16866 (June 2, 1980) [45 FR 
40145)). 


D. The Securities Exchange Act—Brokers, Deal- 
ers and Other Regulated Entities. 


As noted above, the Commission is also proposing 
definitions of the terms ‘‘small business” and 
“small organization” for purposes of the RFA with 
respect to certain entities in the securities industry 
whose activities are regulated by the Commission 
pursuant to the Securities Exchange Act. Those 
entities are brokers, dealers, clearing agencies, 
exchanges, issuers, bank municipal securities 
dealers, securities information processors, and 
transfer agents. 


In establishing size standards for these entities, 
the Commission has considered, among other 





(September 2, 1980) [45 FR 63693]. These initia- 
tives provide for the incorporation by reference or 
furnishing of periodic reports filed under the Secu- 
rities Exchange Act. 
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Classification by Total Asset Size of Selected 12(b), 12(g) and 15(d) Issuers 
(Estimates Based on Representative Sample) 


Number of Issuers 1/ 
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Total Assets 12(b) Issuers 12(g) Issuers 15(d) Issuers Total 
(Millions of Dollars) Number Percent Number Percent Number Percent Number Percent 








Less than 1 * 81 128 209 
1-2 sl 365 90 455 


a5 e 325 51 376 
3-5 33 365 90 488 
5-0 100 812 102 1014 
= 654 1705 230 2589 
50 - 100 318 528 64 910 
100 - 1000 1222 487 166 1875 
1000 and over 770 162 a 958 


Totals 3097 4830 947 8874 


Average Total Assets in Millions of Dollars: 


Mean 957 96 


Median 230 14 12 47 


*The number of issuers in this cell is less than 0.5% of the total of 379 active issuers in the sample. 





_l/ The number of issuers in each asset range was derived from a randomly chosen sample of all 
issuers filing under the Exchange Act as reported in the SEC Corporation Index, March 30, 
1979. Excluded are issuers which are employee thrift or stock purchase programs, investment 
canpanies, foreign issuers appearing in the "Foreign Government and Foreign Private Issuers" 
section of the SEC Corporation Index, or those for which there is no record of a Form 
10-K report having been filed for a fiscal year ending between July 1, 1978 and June 30, 1979, 








SOURCES: SEC Corporation Index, March 30, 1979 and Form 10-K reports filed with the Securities and 
Exchange Commission covering the fiscal year ending July 1, 1978 through June 30, 1979. 
Directorate of Economic and Policy Research, Securities and Exchange Cammission. 
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things, the number of firms, industry competition, 
barriers to entry, distribution of revenues, number 
of employees, financial resources in the industry, 
and the provisions and purposes of the Securities 
Exchange Act that form the predicate for regula- 
tion by the Commission. Also, two attributes were 
considered desirable in a size standard. They 
were: (1) the capacity to differentiate the small 
members of an industry subject to a rule from oth- 
er members of the industry; and (2) the use of 
standards derived from available information. 


The definitions in proposed Rule 0-10 generally 
incorporate the concept of affiliation and provide 
that a broker-dealer, clearing agency, bank munic- 
ipal securities dealer, securities information 
processor or transfer agent is not a small business 
or small organization if that entity is affiliated with 
any person (other than a natural person) that is 
not a small business or small organization as de- 
fined in Rule 0-10. A person is affiliated with an- 
other if that person controls, is controlled by, or is 
under common control with such other person. 
Control constitutes the right to vote 25% or more 
of the voting securities of an entity, the right to re- 
ceive 25% or more of the net profits of such entity 
or the ability otherwise to direct or cause the direc- 
tion of the management or policies of such entity. 


The Commission believes that the Congress did 
not intend to confer the benefit of any determina- 
tion that an entity is small upon the affiliates of 
large businesses, because only those businesses 
and organizations that are “independently owned” 
may qualify as small entities pursuant to the defi- 
nitions contained in the RFA.%* Accordingly, the 
Commission believes that it is appropriate to take 
into account the structure of business concerns 
and organizations in the securities industry when 
defining the terms “small business” and “small or- 
ganization” and to preclude entities with signifi- 
cant economic or financial resources from ob- 
taining potential regulatory benefits under the 
RFA. 





32See 5 U.S.C. 601(4) and 15 U.S.C. 632. 
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1. Brokers or Dealers 


With respect to a broker?* or dealer,** proposed 
Rule 0-10 defines the terms ‘small business” or 
“small organization” as a broker or dealer (1) that 
may maintain net capital of not less than $2,500 or 
$5,000 as provided for in Rule 15c3-1(a)(2) or 
(a)(3); (2) that had less than six partners, officers 
and employees on the last business day of the 
preceding calendar year; and (3) that is not affili- 
ated with any entity that is not a small entity as de- 
fined in Rule 0-10. 


The Commission believes that it is appropriate to 
measure the size of a broker-dealer by reference 
to applicable net capital requirements. Those re- 
quirements take into account the nature of a 
broker-dealer’s business and tend to provide for 
lower capital requirements for smaller, specialized 
firms that have not developed full service broker- 
age operations.*5 Furthermore, all broker-dealers 
are aware of their own net capital requirements. 
Accordingly, by using a standard that is familiar to 
the industry, and for which data are currently avail- 
able, the Commission believes that it will be possi- 
ble to minimize any doubt concerning a firm’s sta- 
tus and more easily determine the number of 
broker-dealers that are small entities. 





33The term “broker” is defined in Section 3(a)(4) 
of the Securities Exchange Act. 


34The term “dealer” is defined in Section 3(a)(5) 
of the Securities Exchange Act. 


35The broker-dealers who may take advantage of 
these provisions include, generally, those who in- 
troduce and forward as a broker all transactions 
and accounts to another broker or dealer who car- 
ries such accounts on a fully-disclosed basis; 
those broker-dealers who do not carry customer 
accounts or hold customer funds or securities; and 
those broker-dealers who engage solely in the 
sale of redeemable shares of registered invest- 
ment companies and certain other share accounts. 
Data compiled by the Commission’s staff from the 
Financial and Operational Combined Uniform 
Single Report (the “FOCUS Report’) indicate that 
approximately 1,300 broker-dealers maintain net 
capital of $2,500 or $5,000. 
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The proposed definition also includes as a size 
standard a limitation on the number of partners, 
officers and employees associated with a firm. On 
the basis of available employment data for the se- 
curities industry, the Commission is inclined to be- 
lieve that any broker-dealer having more than five 
partners, officers and employees should not be 
considered “small.’’36 


To facilitate public comment in connection with the 
Commission's efforts to develop size standards for 
broker-dealers, the Commission is publishing as a 
part of this release data compiled by the Commis- 
sion’s Directorate of Economic and Policy Analysis 
from the FOCUS Reports filed by broker-dealers 
for 1979. That data shows the distribution of 
broker-dealers on the basis of equity capital, total 
assets, gross revenues, number of full-time em- 
ployees and number of full-time registered repre- 
sentatives. 


2. Clearing Agencies 


With respect to clearing agencies, the proposed 
rule defines “small business” and “small organi- 
zation” as a clearing agency’ that meets three 
tests. First, the clearing agency must have proc- 
essed less than $500 million in securities transac- 
tions during the proceding fiscal year (or in the 
time that it has been in business, if shorter). Sec- 
ond, the clearing agency must have had less than 
$200 million of funds and securities in its custody 
or control at all times during the preceding fiscal 
year (or in the time that it has been in business, if 
shorter). Finally, the clearing agency must not be 
affiliated with any entity that is not a small busi- 
ness or small organization as defined in Rule 
0-10. 


The Commission believes it should measure the 
size of a clearing agency on the basis of the value 
of funds and securities that it has processed or 
that it holds in its custody. The Securities Ex- 
change Act directs the Commission, among other 





36Data compiled by the Commission's Directorate 
of Economic and Policy Analysis from 1979 FO- 
CUS Reports indicate that approximately 3500 
broker-dealers have less than 6 employees. 


37The term “clearing agency” is defined in Section 
3(a)(23) of the Securities Exchange Act. 
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things, to use its authority over clearing agencies 
to establish a national clearance and settlement 
system for securities, and to encourage broad 
scale participation by securities professionals in 
that system, thereby reducing the physical move- 
ment of securities certificates. The Congress rec- 
ognized that achievement of these goals could re- 
sult in the accumulation of very substantial 
amounts of securities and funds in a limited num- 
ber of entities. Also, the Congress has determined 
that the safeguarding of funds and securities relat- 
ed to the clearance or settlement of securities 
transactions is necessary for the protection of in- 
vestors and persons ‘acting on behalf of invest- 
ors.38 Accordingly, the Commission believes that, 
in carrying out its regulatory responsibilities with 
regard to clearing agencies, it should pay particu- 
lar regard to the amount of funds and securities 
which a clearing agency is holding on behalf of 
others or with respect to which it is performing 
processing functions related to the clearance and 
settlement of securities transactions. 


The Commission believes that the benchmark fig- 
ures for processing and custody are appropriate 
measures for determining whether or not a clear- 
ing agency is small for the purposes of the RFA. 
While those benchmarks will exclude all currently 
registered clearing agencies from the definitions of 
“small business” and “small organization,” as 
small entities. In that connection, it is also impor- 
tant to note that most, if not all, currently regis- 
tered clearing agencies appear to be affiliated with 
national securities exchanges or other entities that 
would not be ‘small businesses” or “small organi- 
zations’ under proposed Rule 0-10. 


3. Exchanges 


There are ten securities exchanges currently reg- 
istered with the Commission. Each is a member- 
ship organization and, except for the Midwest 
Stock Exchange, each is organized as a not-for- 
profit corporation. As membership organizations, 
many of the exchanges include as members the 
largest broker-dealers in the United States. The 
exchanges play an important function in the Amer- 
ican economy and in the regulatory scheme estab- 
lished by Congress in the Securities Exchange 





38 See Section 17A of the Securities Exchange 
Act. 
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DISTRIBUTION OF BROKER-DEALERS BY EQUITY CAPITAL, TOTAL ASSETS AND GROSS REVENUES 
T1579) 


Equity Capital 





Aggregate Equity Percent of Industry Average 
Number of Firms Percent of ital Aggregate Equity Capital Capital 

Total Pimms ($ Millions) ($ 000) 
Equity Capital Non Non 


Non- Non= 
($ Millions) Qmulative Qmulative Qmlative Qmulative Cmulative Gmulative Qmulative Cmulative 








More than $40 z7 6% $3,118.9 $3,118.9 
$15 - $40 62 779.5 3,898.4 
$8 = $15 108 500.6 4,399.0 
$5 - $8 169 383.8 4,782.8 
$2.3 = SS 306 463.8 5,246.7 


$1.3 = $2.3 454 253.9 5,500.6 
$.45 = $1.3 888 327.5 


$.22 = $.45 1,385 155.2 
$.12 = $.22 1,924 89.4 
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Assets 


Aggregate Total Percent of Industry Average 

Number of Firms Percent of Assets Aggregate Total Assets Asset 

Total Firms (S Millions) ($ 000) 

Total Assets Non= Non- Non= Nom 


(S$ Millions) Cmulative Cumulative Cumulative CQimulative CQmulative Cumlative Gimulative Cmulative 








More than $500 26 
$100 - $500 40 
$50 = $100 42 
$30 - $50 54 
$ll - $30 132 
$5 - Sll 154 
$l.5-$ 421 
$.6 - $1.5 511 
$.3 - $.6 510 
$0 - $.3 2,573 
$0 404 
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; aggregate Gross Percent of Industry Average 
Percent of Revenues Aggregate Gross Revenues Revenues 
Total Firms (S Millions) (S$ 900) 
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More than $100 26 
$25 - $100 63 
$15 = $25 106 
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Scv0 ="S2.3 871 
$.3 = $.75 1,375 
14 = $.3 1,901 
3,544 

4,746 

4,367 


oe 


$8,243.2 $8,243. 
1,655.2 9,898 
838.1 10,736 
676.0 11,412. 
795.3 12,207. 
450.3 12,658. 
576.1 13,234. 
245.1 13,479 
111.5 13,590 
74.8 13,665 
= 13,665 
(3.5) 13,662. 


$13,662.1 


60. 
12. 


ww 
we 


60. 
72. 


5 
/ 


83 
39 
92. 
96. 
98. 
99. 
100. 


we 


$317 ,046 
44,735 
19,491 
11,458 

3,805 
3,105 
1,359 
486 
212 
46 


e-. 


- ee 
WII hb IOONOaDe 


. 
: 


wrk 
ooawnr 
sue E86 
wnrtwnr 
YNWOYIWHAWNr 
ais 65 we ee O58 anne 
UOHPUONNSNUN 


N 
Ne 


. 


ie 
oun~bO~de UD 


100.0% (29) 


HPADODWNIHOUNU EN 
el awwonwworre 


$ 2,807 


=——= 


ay Negative Equity Capital reflects the decline of Total Assets celow Total Liabilities due to 
realized and umrealized losses on trading and investment accounts. 


2/ Negative Gross Revemmes reflect losses on trading and investment accounts. 


* Less than .05% 
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DISTRIBUTION OF BROKER-DEALERS BY NUMBER OF FULL-TIME EMPLOYEES 
(As of December 31, 1979) 





Numer of Firms Percent of 
Total Firms 
Full-Time Non- Non 
Employees Cumulative Cumulative Cumulative Cumulative 








Over 1,000 22 22 
300 - 999 60 82 
100 = 299 95 177 
50 - 99 131 308 
20 - 49 276 584 
10 - 19 296 880 
= 307 1,187 
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ae 855 2,544 
0 2,153 4,697 
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Total 4,697 


DISTRIBUTION OF BROKER-DEALERS BY NUMBER OF FULL-TIME REGISTERED REPRESENTATIVES 
(As of December 31, 1979) 


Number of Firms Percent of 
Registered Total Firms 
Represen- Norm Nor- 
tatives Cumulative Cumulative Cumulative Cumulative 








Over 500 18 18 
150 - 499 54 RP: 
50 93 165 
25 106 271 
10 269 540 
5 298 838 

3 310 1,148 
254 1,402 

442 1,844 

2,853 4,697 
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4,697 


Note: A full-time employee is defined as an individual who works 40 hours or more per week for a firm. 
A full-time registered representative is an individual who works 30 hours or more per week for a 


firm and spends at least 50% of such time effecting transactions with public customers on 
the firm's behalf. 


Source: FOCUS Report 
Directorate of Economic amd Policy Analysis 
Securities and Exchange Cammission 
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Act. In addition to providing a marketplace for the 
trading of billions of dollars in securities, the ex- 
changes are designated ‘self-regulatory organiza- 
tions” under the Securities Exchange Act and 
have substantial responsibility for enforcing mem- 
ber compliance with the federal securities laws.°9 


While the Commission believes that it is doubtful 
that the Congress intended for the RFA to apply to 
exchanges, the Commission is proposing a defini- 
tion of “small business” and “small organization” 
applicable to exchanges.*° The proposed rule 
would define as “small” those exchanges that are 
exempt from the requirements of the rule regard- 
ing dissemination of transaction reports and last 
sale data with respect to transactions in securities 
(17 CFR 240.11Aa3-1). That rule sets forth cer- 
tain requirements applicable to exchanges and 
other entities concerning the dissemination of 
transaction reports and last sale data with respect 
to transactions in reported securities. The require- 
ments of that rule are intended to encourage the 
prompt and widespread availability of transaction 
information, and the rule is a part of the Commis- 
sion’s effort to facilitate the establishment of a na- 
tional market system. The Commission believes 
that those exchanges that are exempt from the re- 
quirements of Rule 11Aa3-1 may appropriately be 
considered “small.’”” The Spokane Stock Exchange 
and the Intermountain Stock Exchange have been 
granted exemptions under Rule 11Aa3—1, in part 
because those two exchanges also have the 
lowest trading volume in securities. They also 
have the lowest annual revenues of the ten nation- 
al securities exchanges. 





39The National Association of Securities Dealers, 
Inc. (the “NASD”) and the Municipal Securities 
Rulemaking Board (the “MSRB”) are also self- 
regulatory organizations (see Section 3(a)(26) of 
the Securities Exchange Act). The NASD is the 
sole registered securities association and the 
MSRB, created by Congress in 1975, has certain 
statutory responsibilities for the muncipal securi- 
ties industry (see Sections 15A and 15B of the Se- 
curities Exchange Act). Neither the MSRB nor the 
NASD is a “small business” or ‘small organiza- 
tion.” 


4°The term ‘‘exchange”’ is defined in Section 
3(a)(1) of the Securities Exchange Act. 
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4. Bank Municipal Securities Dealers 


The Commission is proposing to define the terms 
“small business” and “small organization,” when 
used with respect to a bank municipal securities 
dealer, to mean a muncipal securities dealer*' that 
(1) had total assets of less than $10 million at all 
times during the preceding fiscal year (or in the 
time that it has been in business, if shorter); (2) 
had an average monthly dollar volume of munici- 
pal securities transactions in the preceding fiscal 
year of less than $100,000; and (3) that is not affil- 
iated with any entity that is not a small business as 
defined in Rule 0-10. 


The proposed definition uses total asset size and 
municipal securities transaction volume in order to 
identify banks that may be sufficiently small to 
face special problems in complying with regula- 
tions, particularly those relating to operations and 
recordkeeping. The two standards were selected 
because, if a bank with low asset size engages in 
a substantial volume of transactions, that volume 
should generate sufficient revenues to support the 
costs of compliance. 


The “total assets” used in the definition would be 
the assets of the municipal securities dealer, if the 
entire bank is registered, or those of the bank of 
which the department or division is a part, if the 
dealer is registered as a separately identifiable de- 
partment or division. This standard appears appro- 
priate because a separate asset figure for the de- 
partment would be difficult to derive and, more 
importantly, because the concept of a separately 
identificable department or division was developed 
for registration purposes and does not prescribe 
the actual organizational structure of the bank. Ac- 
cordingly, a number of municipal securities dealer 
functions of a bank, including processing and 
recordkeeping, are frequently performed by the 
bank in conjunction with other similar bank activi- 
ties. The use of the ‘total assets” figure also is 
consistent with the use, in the Small Business Act, 
of a definition of “small business” which includes 





41 The term “municipal securities dealer” is de- 
fined in Section 3(a)(30) of the Securities Ex- 
change Act. 
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as a component the requirement that the entity be 
“independently owned and operated.’’42 


5. Securities Information Processors 


Proposed Rule 0-10 would define the terms 
“small business” and ‘small organization” with re- 
spect to securities information processors as any 
securities information processor*? that (1) had 
gross revenues of less than $10 million during the 
preceding year (or in the time it has been in busi- 
ness, if shorter); (2) serviced less than 100 interro- 
gation devices or moving tickers, as those terms 
are defined in 17 CFR 240.11Aa3-1, at all times 
during the preceding fiscal year (or in the time that 
it has been in business, if shorter); and (3) is not 
affiliated with any entity that is not a small busi- 
ness or small organization as defined in the rule. 


The Commission believes that a combination of 
gross revenues and the number of interrogation 
devices serviced provides an appropriate measure 
of size for those businesses that provide securities 
information services to the securities industry and 
the public. There are approximately fifteen securi- 
ties information processors now subject to Com- 
mission rules, and under the proposed rule it 
appears that three of those firms would be consid- 
ered “small businesses.” 


6. Transfer Agents 


Proposed Rule 0-10 defines the terms ‘‘small 
business” and “small organization” when used 
with reference to transfer agents to mean a trans- 
fer agent* that (1) received fewer than 500 items 
for transfer and fewer than 500 items for proc- 
essing during the preceding six months (or in the 
time that it has been in business, if shorter); (2) 
maintained master shareholder files that, in the 





42The Commission is not aware that any of the 
currently registered bank municpal securities deal- 
ers would qualify as “small.” 


43The term “securities information processor’ is 
defined in Section 3(a)(22)(A) of the Securities Ex- 
change Act. 


44The term “transfer agent” is defined in Section 
3(a)(25) of the Securities Exchange Act. 
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aggregate, contained less than 1000 shareholder 
accounts or was the named transfer agent for less 
than 1000 shareholder accounts at all times during 
the preceding six months (or in the time that it has 
been in business if shorter); and (3) is not affili- 
ated with any entity that is not a small business or 
small organization as defined in proposed Rule 
0-10. 


The Commission believes that volume of transfer 
business is one reasonable basis for distinguish- 
ing small from large transfer agents. The require- 
ment in the proposed definition with respect to 
volume of transfer business is derived from Rule 
17Ad-4(b), 17 CFR 240.17Ad-—4(b), which ex- 
empts from most of the transfer agent turnaround 
rules (Rules 17Ad-1 through 17Ad-7, 17 CFR 
240.17 Ad-—1 through 7) registered transfer agents 
handling issues with a minimal amount of trading 
activity or changes in registered ownership. The 
proposed definition also requires that, in order to 
be deemed small, a transfer agent must have 
maintained master shareholder files that in the ag- 
gregate contained less than 1000 shareholder ac- 
counts or been the named transfer agent for less 
than 1000 shareholder accounts at all times during 
the preceding six months (or in the time that it has 
been in business, if shorter). The proposed defini- 
tion potentially will permit many issuers acting as 
the transfer agent for their own securities to be in- 
cluded in the definition of small business.*5 


E. Public Utility Holding Companies 


The Commission has also concluded that it is de- 
sirable to adopt a special definition of the terms 
“small business” and ‘“‘small organization” for pur- 
poses of the RFA to apply to rulemaking under the 
Holding Company Act. In this connection, the 
Commission does not believe that the Small Busi- 
ness Act and regulations promulgated by the SBA 
provide size standards that are appropriate for 
public utility holding companies.*® Moreover, the 





45The Commission does not have readily available 
data upon which to compute the precise number of 
transfer agents that would be considered small but 
believes as many as 10 to 20% could qualify. 


46The SBA’s small business size standards, con- 
tained in 13 CFR Part 121 (1980), do not include a 
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Commission believes that the size standards cur- 
rently in use in connection with federal programs 
to assist small manufacturing or service enter- 
prises are not appropriate for measuring the im- 
pact of rules on small entities that are in “holding 
company” systems under the Holding Company 
Act. 


Under the Holding Company Act, the Commission 
exercises comprehensive authority over the issu- 
ance of securities or the acquisition of securities 
or utility assets by registered holding companies 
and their subsidiaries, intrasystem transactions, 
and accounting requirements, among other things. 
A “holding company” is defined under the Holding 
Company Act as any company which owns 10% or 
more of the voting securities of a public utility com- 
pany, which is defined as an electric or gas utility 
company.*” While the Holding Company Act also 
provides definitions of “electric utility company” 
and “gas utility company,” the basic regulated unit 
for purposes of the Holding Company Act is the 
“holding company system,” which is defined to in- 
clude the holding company and each subsidiary 
company which is a member of that system,*® 


FOOTNOTE, Continued 





size standard which is appropriate or practicable 
to apply in the context of rulemaking under the 
Holding Company Act. Only one subsection there- 
of, 13 CFR 121.3-10(d)(11), deals expressly with 
electric or gas utility companies. That subsection 
classifies as “small,” for purposes of SBA loans, a 
concern primarily engaged in the generation, 
transmission and/or distribution of electric energy 
for sale whose total output (including that of its af- 
filiates) for the preceding fiscal year did not ex- 
ceed 4 million megawatt hours. The SBA has pro- 
posed for comment amendments to its size 
standard regulations. Small Business Size Stand- 
ards; Revision to Method of Establishing Size 
Standards and Definitions of Small Business, 45 
FR 15442 (March 10, 1980). The proposed 
standards are all stated in terms of number of em- 
ployees. /d. at 15443. Although electric and gas 
services are listed in the heading of Major Group 
49 therein, there are no proposed size standards 
for electric or gas utilities. Jd. at 15449. 


47 Sections 2(a)(7)(A) and 2(a)(5). 


48 Section 2(a)(9). 
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whether it is a utility subsidiary or a non-utility sub- 
sidiary. 


The Commission further believes that it is appro- 
priate to assess the burdens of regulation under 
the Holding Company Act for purposes of the RFA 
by reference to the size of the holding company 
system as a whole, rather than by reference to its 
member companies, for three reasons. First, the 
holding company system is a single control group. 
As a general matter, most subsidiaries of the reg- 
istered holding companies are wholly-owned and, 
thus, would not, within the meaning of Section 3 of 
the Small Business Act, be considered ‘“‘independ- 
ently owned.” Second, while most holding com- 
panies own more than one public utility subsidiary, 
the Holding Company Act requires that all such 
subsidiaries constitute but a single integrated pub- 
lic utility system.*9 And third, the regulatory provi- 
sions of the Holding Company Act generally apply 
to the holding company and to each of its subsidi- 
aries; that is, to the entire holding company sys- 
tem. Accordingly, the proposed rule would estab- 
lish a definition of the terms “small business” and 
“small organization” for purposes of the RFA with 
respect to “holding company systems.” 


Proposed Rule 110, 17 CFR 250.110, defines the 
terms “small business” or “small organization” as 
a holding company system whose consolidated 
revenues from electric or gas utility operations did 
not exceed $1,000,000 in its last fiscal year. The 
Commission believes that it is appropriate to 
measure the size of a holding company system by 
reference to its consolidated gross utility reve- 
nues, a standard familiar to the industry and for 
which data are currently available. In establishing 
this size standard, the Commission has consid- 
ered, among other things, the number of firms in 
the industry and the purposes of the Holding Com- 
pany Act that form the predicate for regulation by 
the Commission. Holding companies, as such, do 
not constitute a relevant industry group. The rele- 
vant industry is the electric and gas utility industry. 
Upon the basis of available data, the Commission 
estimates that there are approximately 218 
investor-owned electric utility companies, and 520 
investor-owned ga sutility companies, of which it is 





49 Section 11(b)(1). 
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believed approximately 14 and 200, respectively, 
have utility revenues below $1,000,000.5° 


There are currently nine registered electric utility 
holding company systems and three registered 
gas utility holding company systems that include 
53 wholly or partly owned electric utility subsidiar- 
ies and 19 gas distribution and transmission sub- 
sidiaries. Under the proposed size standard, none 
of the currently registered holding company sys- 
tems would be considered a small entity. 


F. Investment Companies and Investment Advis- 
ers. 


The Commission is also proposing definitions of 
the terms “small business” and “small organiza- 
tion” for purposes of the RFA is the context of 
rulemaking applicable to investment companies 
under the Securities Act, the Securities Exchange 
Act and the Investment Company Act, and to in- 
vestment advisers under the Advisers Act. The 
Commission is proposing these rules because the 
definition of “small business” in the Small Busi- 
ness Act may be inappropriate in the context of 
the investment company and the investment advi- 
sory industries. If adopted, the proposed defini- 
tions would assist the Commission in fitting the re- 
quirements of its regulations to the size of the 
investment companies and investment advisers 
subject to them. 


Existing SBA size standards would appear to be 
inappropriate for identifying small investment com- 
panies and investment advisers. These size 
standards are intended to enable the SBA to de- 
termine which entities within an industry qualify for 
various forms of SBA assistance. The closest cat- 
egory of industry under which an investment com- 
pany or investment adviser could conceivably 
come is “service” industry, and, assuming that 
such a company or adviser is primarily engaged in 
a service industry, it would be deemed small, for 





5° Source: “Electric Utility Statistics,’ Public Pow- 
er, Jan.—Feb. 1981, p. D-3; Federal Energy 
Regulatory Commission Form 1’s for Class C and 
D electric utility companies (1979); Statistics 
supplied by the American Gas Association. 
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the purpose of receiving a loan, if its annual re- 
ceipts do not exceed $2 million.>' 


This receipt standard does not seem appropriate 
for identifying small investment companies since, 
unlike typical service companies, investment 
companies generally serve only their shareholders 
as such and, thus, have no receipts from the sale 
of services. Moreover, if the income (ie., interest 
and dividends) of these companies were deemed 
to be their receipts, the amount thereof would not 
necessarily identify the companies that are small 
because different investment companies have dif- 
ferent investment objectives and receipts can vary 
depending upon the investment objective of a 
company. For example, between an investment 
company whose objective is growth and one 
whose objective is income, assuming equal as- 
sets, the former would usually have smaller re- 
ceipts than the latter. 


Neither does the receipt standard seem appropri- 
ate for identifying small investment advisers, since 
the Commission has no information about the re- 
ceipts of investment advisers and, thus, would 
have difficulty in applying this standard. 


Although the SBA has published proposed new 
size standards,5* none of them seems to be appli- 
cable to investment companies or investment ad- 
visers, except to the extent that investment advis- 
ers who publish market letters might be deemed to 
be engaged in “miscellaneous publishing.”>* This 
proposed size standard would classify as small 
any business concern engaged in ‘‘miscellaneous 
publishing” if it has 500 or fewer employees.%4 
Since it is unlikely that any investment adviser that 
publishes a market letter has anywhere near 500 
employees, this standard would embrace all such 
advisers and, thus, would not serve to identify 
those that are small among this type of advisers. 
For this reason, such a standard would not serve 
the purposes of the RFA. 





5113 CFR 121.3-10(d)1. 
5245 FR 15450 (1980). 


53Code 2741, Standard Industrial Classification 
Manual (1972). 


5445 FR 154547 (1980). 
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Aware that the SBA has expressed its proposed 
size standards in terms of the number of employ- 
ees, rather than in dollars, to avoid distortions 
caused by inflation and the need for frequent revi- 
sion of standards to reflect the effects of inflation, 
the Commission considered using the number of 
employees as a measure of smallness for invest- 
ment companies and investment advisers, but re- 
jected it since (1) neither the investment company 
nor the advisory industry is labor intensive; and (2) 
investment companies are generally externally 
managed and operated by their investment advis- 
ers so that most investment companies have few 
employees. 


In view of the absence of an appropriate definition 
in, or size standard under, Section 3 of the Small 
Business Act, the Commission is proposing for 
public comment definitions of “small business” 
and “small organization” for purposes of the RFA 
that it believes would be appropriate to the regula- 
tion of investment companies and investment ad- 
visers. The Commission would use these defini- 
tions in determining whether a rule has, or a 
proposed rule is likely to have or will have, a sig- 
nificant economic impact on a substantial number 
of small entities for purposes of complying with the 
requirements of the RFA. 


For these purposes, the Commission has sepa- 
rately considered (1) investment companies; (2) 
investment advisers who manage assets and do 
not furnish other advisory services; and (3) other 
investment advisers, because the feasibility of any 
size standard with respect to each of these types 
of businesses will depend on the particular char- 
acteristics of the business, the available data 
about the business, and the regulations to which 
the business is subject.55 


With respect to investment companies, the pro- 
posed rules would classify as small any invest- 
ment company with net assets of $50 million or 
less as of the end of its most recent fiscal year. 
This size standard was derived from an examina- 





55|nvestment companies are, of course, subject to 
a set of regulations different from that governing 
investment advisers, and investment advisers that 
render certain advisory services are sometimes 
regulated differentiy from other advisers. See, 
e.g., 17 CFR 275.204-3 and 275.206(3)-1. 
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tion of adjusted expense ratios of approximately 
500 registered investment companies.°® This ex- 
amination identified a group (14%) of the sample 
investment companies which had expense ratios 
exceeding a statistically defined boundary, name- 
ly, the mean (average) adjusted expense ratio plus 
one standard deviation. This boundary establishes 
a basis for distinguishing relatively large ratios 
from those closer to or below the average and is 
based on statistical characteristics of the overall 
distribution of the ratios. The net assets of the 
companies with adjusted expense ratios exceed- 
ing this boundary range from $.6 million to $47.2 
million. Moroever, all of the companies with net 
assets of more than $47.2 million had expense ra- 
tios falling below this boundary. Since companies 
with high expense ratios would generally be more 
adversely affected by the imposition of regulatory 
costs than those with lower expense ratios, the 
Commission believes that it is reasonable and ap- 
propriate, for purposes of the RFA, to classify as a 
“small business” or “small organization” an in- 
vestment company with a net asset value of $50 
million or less. The Commission proposes to use 
net assets instead of expense ratios in this defini- 
tion because this measure would be easy to use 
and is based upon readily available information. 


With respect to investment advisers who manage 
assets but do not render other advisory services,5” 
the proposed definition of “small business” or 
“small organization” would classify as small an in- 
vestment adviser that manages assets with a total 
value of $50 million or less, in discretionary or 





56An expense ratio is the quotient of expenses di- 
vided by average net assets. The adjusted ex- 
pense ratio is computed by subtracting any taxes, 
interest, securities loan fees, or dividends from se- 
curities sold short from the fund’s total expenses 
and dividing the remaining total by average net as- 
sets. The goal of this approach is to extract from 
the ratios those expenses which are an accident of 
place (taxes) or a function of an investment pro- 
gram (interest, securities loan fees, etc.) and do 
not properly belong in a comparison of operating 
expenses. 


57As used in the proposed definition, the term 
“other advisory services” means services referred 
to in Form ADV, 17 CFR 279.0-1, Part Il, item 1(c) 
through (h). 
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non-discretionary accounts, as of the end of its 
most recent fiscal year. The Commission is 
proposing this size standard because of the simi- 
larities, with respect to the management of assets, 
between the investment company and the invest- 
ment advisory businesses. 


With respect to investment advisers that solely, or 
in addition to managing assets of $50 million or 
less, render other advisory services, the proposed 
definition of “small business” would classify as 
small an investment adviser with assets related to 
its advisory business, as shown in the balance 
sheet most recently filed by it with the Commis- 
sion, not exceeding in value 50% of the average 
business-related assets for this type of investment 
adviser.5® The Commission expects to determine 
such average assets from the balance sheets in its 
files and to express this size standard in dollars in 
the final rule. Other criteria such as receipts or 
numbers of subscribers could be relevant, but as 
indicated elsewhere in this release, the Commis- 
sion does not require that data to be filed by in- 
vestment advisers. 


There are about 2,100 registered investment ad- 
visers that manage assets in discretionary or non- 
discretionary accounts. They manage a total of 
about $435 billion of assets, an average of ap- 
proximately $200 million of assets per adviser. 
The Commission believes that the distribution 
based on assets managed is heavily skewed at 
both extremes, with a great many of the advisers 
managing relatively small amounts of assets and 
few of the advisers managing relatively large 
amounts of assets. Indeed, a random sample of 
182 of these advisers showed that 134 (or approx- 
imately 74%) had assets under management of 
$50 million or less. Some of these advisers proba- 
bly furnish advisory services other than managing 
assets and have assets related to their investment 
advisory business exceeding 50% of the average 
business-related assets for this type of investment 
adviser and, thus, may not be small under the pro- 
posed definition. Although using $50 million as the 
cut-off point might classify as small a large propor- 





58The Commission considered using a size 
standard expressed in terms of the number of sub- 
scribers but rejected it since the Commission has 
no information concerning the number of these 
subscribers. 
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tion of investment advisers, the Commission be- 
lieves that this is reasonable and appropriate un- 
der the circumstances for purposes of the RFA. 


Since, in essence, the purpose of the RFA is to 
lighten the burden of federal regulation on small 
businesses, the Commission urges all interested 
persons, especially small investment companies 
and advisers or their representatives to comment 
on all aspects of these rule proposals and to rec- 
ommend alternative criteria for identifying the 
“small” entities in the investment company and 
the investment advisory industries. To facilitate 
such commentary, the following tables provide 
certain basic data relating to investment com- 
panies. Similar date, however, is not currently 
available for investment advisers. 


Ill. Procedural Rules 


The Commission is also considering proposing 
procedural rules to implement the RFA. In this 
connection, the Commission requests comments 
on the possible content of such procedural rules, 
and particularly on the need for definitions of other 
generic terms used in the RFA, such as ‘“signifi- 
cant economic impact” and “substantial number.” 
Any procedural rules, including definitions of other 
terms used in the RFA, will be the subject of a 
separate release. 


TEXT OF PROPOSALS 


Part 230 of Chapter Il of Title 17 of the Code of 
Federal Regulations is proposed to be amended 
by adding §230.157 to read as follows: 


PART 230—GENERAL RULES AND REGULA- 
TIONS, SECURITIES ACT OF 1933 


§230.157 Small entities for purposes of the 
Regulatory Flexibility Act. 


For purposes of Commission rulemaking in ac- 
cordance with the provisions of Chapter Six of the 
Administrative Procedure Act [5 U.S.C. 601 et 
seq.], and unless otherwise defined for purposes 
of a particular rulemaking proceeding, the term 
“small business” or “small organization” shall— 


(a) When used with reference to an issuer, other 
than an investment company, for purposes of the 
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TABLE 2 


DISTRIBUTION OF TOTAL NET ASSETS OF SELECTED INVESTMENT COMPANIFS BY TYPE AND ASSET SIZE CATBGORY * 


Open-end 

Except Money Closed Unit Total’ 

Money Market End Invest. Net Percentage 
Asset Size Category Market funds Funds Funds Trusts Assets of Total 


($Millicns) (SMillions) 
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= %0 <5 $ 2,500 72 $ 531 > S22 $ 4,048 
25 to 50 3,532 188 834 169 4,752 
50 to 100 6,185 713 1,476 918 9,292 
100 to 250 13,570 1,846 2,213 2,106 19,735 
250 to 1,000 28,282 13,629 2,867 2,758 47,536 


1,000 plus 10,119 60,061 9,979 80,159 





Total net assets $64,188 $76,509 $16,852 $165,522 


————— 








* As of September 30, 1980 


Source: Classification, Assets and Location of Reqistered Investment 
Companies under the Investment Company Act of 1940, 
Securities and Exchange Commission, February 17, 1981. 
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Securities Act of 1933, mean an issuer whose total 
assets on the last day of its most recent fiscal year 
were $2.5 million or less that is engaged or 
proposing to engage in small business financing. 
An issuer is considered to be engaged or pro- 
posing to engage in small business financing un- 
der this section if it is conducting or proposes to 
conduct an offering of securities which does not 
exceed the dollar limitation prescribed by section 
3(b) of the Securities Act. 


(b) When used with reference to an investment 
company that is an issuer for purposes of the Se- 
curities Act of 1933, mean an investment company 
with net assets of $50 million or less as of the end 
of its most recent fiscal year. 


Part 240 of Chapter II of Title 17 of the Code of 
Federal Regulations is proposed to be amended 
by adding §240.0-10 to read as follows: 


PART 240—GENERAL RULES AND REGULA- 
TIONS, SECURITIES EXCHANGE ACT OF 
1934 


§240.0-10 Small entities for purposes of the 
Regulatory Flexibility Act. 


For purposes of Commission rulemaking in ac- 
cordance with the provisions of Chapter Six of the 
Administrative Procedure Act [5 U.S.C. 601 et 
seq.|, and unless otherwise defined for purposes 
of a particular rulemaking proceeding, the term 
“small business” or “small organization” shall— 


(a) When used with reference to an “issuer” or a 
“person,” other than an investment company, un- 
der sections 12, 13, 14, 15(d) or 16 of the Securi- 
ties Exchange Act of 1934, mean an “issuer” or 
“person” that, on the last day of its most recent 
fiscal year, had total assets of $2,500,000 or less; 


(b) When used with reference to an “issuer” or 
“person” that is an investment company, mean an 
investment company with net assets of $50 million 
or less as of the end of its most recent fiscal year; 


(c) When used with reference to a broker or a 
dealer, mean a broker or dealer that: 


(1) Is permitted to maintain the amount 
of net capital specified in 
§240.15c3-1(a)(2) or (a)(3); 
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(2) Had less than six partners, officers 
and employees on the last business 
day of the preceding calendar year 
(or in the time that it has been in 
business, if shorter); and 


(3) Is not affiliated with any person 
(other than a natural person) that is 
not a small business or small organ- 
ization as defined in this section; 


(d) When used with reference to a clearing agen- 
cy, mean a clearing agency that: 


(1) Compared, cleared and settled less 
than $500 million in securities trans- 
actions during the preceding fiscal 
year (or in the time that it has been 
in business, if shorter); 


Had less than $200 million of funds 
and securities in its custody or con- 
trol at all times during the preceding 
fiscal year (or in the time that it has 
been in business, if shorter); and 


(3) Is not affiliated with any person 
(other than a natural person) that is 
not a small business or small organ- 
ization as defined in this section; 


(e) When used with reference to an exchange, 
mean any exchange that has been exempted from 
the reporting requirements of §240.11Aa3-1; 


(f) When used with reference to a municipal secu- 
rities dealer that is a bank (including any separate- 
ly identifiable department or division of a bank), 
mean any such municipal securities dealer that: 


(1) Had, or is a department of a bank 
that had, total assets of less than 
$10 million dollars at all times dur- 
ing the preceding fiscal year (or in 
the time that it has been in busi- 
ness, if shorter); 


Had an average monthly volume of 
municipal securities transactions in 
the preceding fiscal year (or in the 
time it has been registered, if 
shorter) of less than $100,000; and 
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(3) Is not affiliated with any person 
(other than a natural person) that is 
not a small business or small organ- 
ization as defined in this section; 


(g) When used with reference to a securities infor- 


mation processor, mean a securities information 
processor that: 


(1) Had gross revenues of less than 
$10 million dollars during the prece- 
ding fiscal year (or in the time it has 
been in business, if shorter); 


Serviced less than 100 interrogation 
devices or moving tickers as those 
terms are defined in §240.11Aa3-1 
at all times during the preceding fis- 
cal year (or in the time that it has 
been in business, if shorter); and 


(3) Is not affiliated with any person 
(other than a natural person) that is 
not a small business or small organ- 
ization as defined in this section; 
and 


(h) When used with reference to a transfer agent, 
mean a transfer agent that: 


(1) Received less than 500 items for 
transfer and less than 500 items for 
processing during the preceding six 
months (or in the time that it has 
been in business, if shorter); 


Maintained master shareholder files 
that in the aggregate contained less 
than 1,000 shareholder accounts or 
was the named transfer agent for 
less than 1,000 shareholder ac- 
counts at all times during the prece- 
ding fiscal year (or in the time that it 
has been in business, if shorter); 
and 


(3) Is not affiliated with any person 
(other than a natural person) that is 
not a small business or small organ- 
ization under this section. 


(i) For purposes of paragraphs (c) through (h) of 
this section, a person is affiliated with another per- 
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son if that person controls, is controlled by, or is 
under common control with such other person; a 
person shall be deemed to control another person 
if that person has the right to vote 25% or more of 
the voting securities of such other person or is en- 
titled to receive 25% or more of the net profits of 
such other person or is otherwise able to direct or 
cause the direction of the management or policies 
of such other person. 


Part 250 of Chapter II of Title 17 of the Code of 
Federal Regulations is proposed to be amended 
by adding §250.110 to read as follows: 


PART 250—GENERAL RULES AND REGULA- 
TIONS, PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 


§250.110 Small entities for purposes of the 
Regulatory Flexibility Act. 


For purposes of Commission rulemaking in ac- 
cordance with the provisions of Chapter Six of the 
Administrative Procedure Act [5 U.S.C. §601 eft 
seq.], and unless otherwise defined for purposes 
of a particular rulemaking proceeding, the term 
“small business” or “small organization,” for pur- 
poses of the Public Utility Holding Company Act of 
1935, shall mean a holding company system 
whose gross consolidated revenues from sales of 
electric energy or of natural or manufactured gas 
distributed at retail for its previous fiscal year did 
not exceed $1,000,000. There may be excluded 
from such gross revenues: 


(a) Sales or electric energy or natural or manufac- 
tured gas to tenants or employees of any operat- 
ing subsidiary company of such holding company 
for their own use and not for resale; and 


(b) Sales of gas to industrial consumers or in en- 
closed portable containers. 


Part 260 of Chapter Il of Title 17 of the Code of 
Federal Regulations is proposed to be amended 
by adding §260.0-7 to read as follows: 


PART -260—GENERAL RULES AND REGULA- 
TIONS, TRUST INDENTURE ACT OF 1939 


§260.0-7 Small entities for purposes of the 
Regulatory Flexibility Act. 
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For purposes of Commission rulemaking in ac- 
cordance with the provisions of Chapter Six of the 
Administrative Procedure Act [5 U.S.C. 601 et 
seq.], and unless otherwise defined for purposes 
of a particular rulemaking proceeding, the terms 
“small business” and “small organization” for pur- 
poses of the Trust Indenture Act of 1939 shall 
mean an issuer whose total assets on the last day 
of its most recent fiscal year were $2.5 million or 
less that is engaged or proposing to engage in 
small business financing. An issuer is considered 
to be engaged or proposing to be engaged in a 
small business financing under this section if it is 
conducting or proposing to conduct an offering of 
securities which does not exceed the dollar limita- 
tion prescribed by §260.4a-2. 


Part 270 of Chapter II of Title 17 of the Code of 
Federal Regulations is proposed to be amended 
by adding § 270.0-10 to read as follows: 


PART 270—RULES AND REGULATIONS, IN- 
VESTMENT COMPANY ACT OF 1940 


§270.0-10 Small entities for purposes of the 
Regulatory Flexibility Act. 


For purposes of Commission rulemaking in ac- 
cordance with the provisions of Chapter Six of the 
Administrative Procedure Act [5 U.S.C. §601 et 
seq.], and unless otherwise defined for purposes 
of a particular rulemaking proceeding, the term 
“small business” or “small organization” for pur- 
poses of the Investment Company Act of 1940 
shall mean an investment company with net as- 
sets of $50 million or less as of the end of its most 
recent fiscal year. 


Part 275 of Chapter Il of Title 17 of the Code of 
Federal Regulations is proposed to be amended 
by adding §275.0-7 to read as follows: 


PART 275—RULES AND REGULATIONS, IN- 
VESTMENT ADVISERS ACT OF 1940 


§275.0-7 Small entities for purposes of the 
Regulatory Flexibility Act. 


(a) For purposes of Commission rulemaking in ac- 
cordance with the provisions of Chapter Six of the 
Administrative Procedure Act [5 U.S.C. §601 et 
seq.], and unless otherwise defined for purposes 
of a particular rulemaking proceeding, the term 
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“small business” or “small organization” for pur- 
poses of the Investment Advisers Act of 1940 shall 
mean an investment adviser that: 


(1) Manages assets with total value of 
$50 million or less, in discretionary 
or non-discretionary accounts, as of 
the end of its most recent fiscal year 
and does not render other advisory 
services; or 


Solely, or in addition to managing 
assets of $50 million or less, rend- 
ers other advisory services and the 
assets related to its advisory busi- 
ness, as shown in the balance 
sheet most recently filed by it with 
the Commission, do not exceed in 
value 50 percent of the average 
business-related assets for this type 
of investment adviser. * 


(b) As used in this rule, the term “other advisory 
services” means the services referred to in Form 
ADV, Part Il, item 1(c) through (h). [17 CFR 
279.0-1]. 


STATUTORY AUTHORITY: The Commission 
hereby publishes for comment proposed Rules 
157, 0-10, 110, 9-7, 0-9 and 0-7, 17 CFR 
230.157, 240.0-10, 250-110, 260.9-7, 270.0-10 
and 275.0-7 respectively, pursuant to chapter 6 of 
title 5 of the United States Code [and particularly 
section 601 thereof [5 U.S.C. §601]] and pursuant 
to the Securities Act of 1933 [15 U.S.C. §77a et 
seq. and particularly section 19 thereof [15 U.S.C. 
§77s]], the Securities Exchange Act of 1934 [15 
U.S.C. §78a et seq. and particularly section 23 
thereof [15 U.S.C. §78w]], the Public Utility Hold- 
ing Company Act of 1935 [15 U.S.C. §79a et seq. 
and particularly section 20 thereof [15 U.S.C. 
§79t]], the Trust Indenture Act of 1939 [U.S.C. 
§77aaa et seq. and particularly section 319 there 
of [15 U.S.C. §77sss]], the Investment Company 
Act of 1940 [15 U.S.C. §80aet seq. and particu- 
larly section 38 thereof [15 U.S.C. 80a-37]], and 
the Investment Advisers Act of 1940 [15 U.S.C. 





*Size standard to be expressed in dollars in final 
rule. 
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80b-1 et seq. and particularly section 211 thereof 
[15 U.S.C. 80b-11]]. 


By the Commission 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6303/March 23, 1981 


In the Matter of 


VINSON & ELKINS LAWYERS RETIREMENT 
PLAN 

2100 First City National Bank Building 

Houston, Texas 77002 


(18-79) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 3(a)(2) OF THE SECURITIES 
ACT OF 1933 FOR AN ORDER EXEMPTING 
FROM THE PROVISIONS OF SECTION 5 OF 
THE ACT INTERESTS OR PARTICIPATIONS IS- 
SUED IN CONNECTION WITH THE VINSON & 
ELKINS LAWYERS RETIREMENT PLAN. 


NOTICE IS HEREBY GIVEN that Vinson & Elkins 
(“Applicant”), a law firm organized as a partner- 
ship under the laws of Texas has, by letters dated 
June 16, 1980 and February 20, 1981, filed an ap- 
plication for an exemption from the registration re- 
quirements of the Securities Act of 1933 (the 
“Act’) for any interests or participations issued in 
connection with the Vinson & Elkins Lawyers Re- 
tirement Plan (the “Plan’). All interested persons 
are referred to that document, which is on file with 
the Commission, for the facts and representations 
contained therein, which are summarized below. 


|. INTRODUCTION 


Applicant's Plan covers the Applicant's partners 
and associate lawyers, of whom approximately 
122 partners and 117 associates were eligible to 
participate as of September 30, 1980. Participa- 
tion in the Plan by eligible partners and associate 
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attorneys of Applicant is mandatory, and each eli- 
gible lawyer is automatically admitted to participa- 
tion upon the January 1st immediately following 
the date on which such lawyer began to practice 
law with the Applicant. Any lawyer who partici- 
pated in the Plan prior to the termination of his em- 
ployment commences participation immediately 
upon his re-employment. 


The Plan is a trusteed profit sharing plan which 
covers persons (in this case the partners of Appli- 
cant) who are employees within the mean of Sec- 
tion 401(c)(1) of the Internal Revenue Code of 
1954, as amended (the “Code’). Therefore, even 
though the Plan is qualified under Section 401 of 
the Code, the exemption provided by Section 
3(a)(2) of the Act is applicable to interests in the 
Plan absent an order of the Commission issued 
under Section 3(a)(2). In relevant part, Section 
3(a)(2) of the Act provides that the Commission 
may exempt from the provisions of Section 5 of 
the Act any interest or participation issued in con- 
nection with a pension or profit sharing plan which 
covers employees some or all of whom are em- 
ployees within the meaning of Section 401(c)(1) of 
the Code, if and to the extent that the Commission 
determines this to be necessary or appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. 


Il. DESCRIPTION AND ADMINISTRATION OF 
THE PLAN 


The Plan was adopted effective as of January 1, 
1966, and was amended and restated in its entire- 
ty, effective as of January 1, 1976, in order to 
comply with the Employee Retirement Income Se- 
curity Act of 1974 (“ERISA”). Applicant has re- 
ceived a favorable determination letter from the In- 
ternal Revenue Service (“IRS”) that the Plan, as 
amended and restated, is qualified and exempt 
under Section 401(a) of the Code. 


Applicant states that all required contributions to 
the Plan on behalf of participating lawyers are 
made by the Applicant, without contribution by the 
participant, in an amount equal to the lesser of 
7%2% of the participant's compensation in each 
Plan year of $7,500. In addition, under the Second 
Amendment to the Plan, each participant is 
permitted to make voluntary contributions in any 
amount which, when added to his prior voluntary 
contributions, does not exceed 10% of his com- 
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pensation received during all of his years of partic- 
ipation in the Plan. Each participant may desig- 
nate annually the manner in which his voluntary 
contributions shall be allocated among the follow- 
ing four options: a general investment fund, an eq- 
uity fund, a fixed income fund or a fund composed 
of short term interest bearing securities. The par- 
ticipant may designate that all of his or her contri- 
butions shall be placed in one of the investment 
options or direct that his or her contributions be di- 
vided equally between two of the four available op- 
tions. The funds created by the first three invest- 
ment options may be invested in the Pooled 
Investment Fund maintained by the Trustee, First 
City National Bank of Houston. The fourth invest- 
ment option may be invested by the Trustee in its 
Short-Term Securities Common Trust Fund. In ad- 
dition, each participant may elect annually to 
transfer all or part of his account from one invest- 
ment fund to another. 


The Plan is administered by a committee (the 
‘“Committee”) which currently consists of three 
persons appointed by the Management Committee 
of Applicant. The Committee has overall responsi- 
bility and authority for administering the Plan, 
including interpretation of the provisions of the 
Plan, establishment and enforcement of regula- 
tions and bylaws for the administration of the Plan, 
determination of the amount, manner and time of 
payment of any benefits under the Plan and the 
payment of the appropriate expenses of adminis- 
tering the Plan. 


Applicant states that the assets of the Plan are 
he!d by the Trustee in trust for the exclusive bene- 
fit of participants in the Plan and their beneficia- 
ries. The Committee has the power to appoint an 
investment manager to manage the assets of the 
Plan and to direct the Trustee with regard to the 
acquisition and disposition of Plan assets, so long 
as the investment manager is a registered invest- 
ment adviser, a bank or an insurance company 
qualified to do business under the laws of more 
than one state. The Plan may be amended by Ap- 
plicant, except that no amendment may be made 
which would vest in Applicant any interest in or 
control of Plan assets, or which would vary the 
Plan’s exclusive purpose of providing benefits to 
participants and their beneficiaries, or which would 
permit diversion of Plan assets from that exclusive 
purpose. In addition, no amendment may be made 
which would reduce the nonforfeitable interest of a 
participant. 
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Applicant represents that the Plan is subject to 
ERISA, and the Applicant must comply with all ap- 
plicable ERISA reporting and disclosure require- 
ments. Applicant has provided all information re- 
quired by ERISA to be given to participants in the 
Plan and intends to continue this practice. 


Ill. DISCUSSION 


Applicant states that the exemption from registra- 
tion afforded by Section 3(a)(2) of the Act is not 
available to Applicant because of the participation 
in the Plan of Applicant’s partners, who are “em- 
ployees” within the meaning of Section 401(c)(1) 
of the Code. If Applicant's business were organ- 
ized in corporate form, interests and participations 
in the Plan would be eligible for the exemption 
from registration under the Act afforded by Section 
3(a)(2). Applicant contends that the intent of Con- 
gress in drafting Section 3(a)(2) of the Act was to 
prevent the sale, without registration, of interests 
in complex investment vehicles offered on an in- 
discriminate basis by sponsoring financial institu- 
tions to self-employed persons who might not be 
sophisticated in the securities field or who might 
be unable to protect adequately their interests and 
those of their participating employees. Applicant's 
Plan is not a uniform prototype or master plan de- 
signed to be marketed by a sponsoring financial 
institution or promoter to numerous unrelated self- 
employed persons, but is, Applicant asserts, an in- 
dividualized plan covering eligible employees of 
Applicant only. 


Applicant further represents that the Plan is sub- 
ject to the fiduciary standards and reporting and 
disclosure requirements of ERISA and that the Ap- 
plicant has retained substantial administrative 
control of the Plan, including ultimate control over 
the Plan’s investment policies. 


Finally, Applicant states that it is engaged in fur- 
nishing legal services of a type which necessarily 
involves financially sophisticated and complex 
matters, and for that reason is able to represent 
adequately its interests and the interests of its em- 
ployees who are participants in the Plan. 


Applicant believes that, in light of the foregoing, 
granting the requested exemptive order would be 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policies and provisions of the 
Act. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 16, 1981, at 5:30 
p.m., submit the Commission in writing a request 
for hearing on the matter accompanied by a state- 
ment as to the nature of his/her interest, the rea- 
son for such request, and the issues, if-any, of fact 
or law proposed to be controverted, or he/she may 
request that he/she be notified if the Commission 
should order a hearing thereon. Any such commu- 
nication should be addressed: Secretary, Securi- 
ties and Exchange Commission, Washington, 
D.C., 20549. A copy of such request shall be 
served personally or by mail upon Applicant at its 
address stated above. Proof of such service (by 
affidavit, or in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
the request. An order disposing of the application 
will be issued as of course following April 16, 
1981, unless the Commission thereafter orders a 
hearing upon request or upon the Commission’s 
own motion. Persons who request a hearing, or 
advice as to whether a hearing is ordered, will re- 
ceive any notices and order issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17623A/March 26, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6298A/March 26, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17644/March 20, 1981 


Customer Complaint Registries 


ACTION: Proposed rule; extension of comment 
period. 
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SUMMARY: The Commission has published no- 
tice of a proposed rule concerning the establish- 
ment of customer complaint registries. In view of 
several requests to extend the period for public 
comment received by the Commission from par- 
ties with a substantial interest in the proposed 
rule, the Commission has determined to extend 
the period for public comment to May 1, 1981. 


DATES: Comments must be received on or before 
May 1, 1981. 


ADDRESSES: All comments should refer to File 
No. S7-873 and should be sent in triplicate to 
George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
All submissions will be made available for public 
inspection at the Commission’s Public Reference 
Room, Room, 6101, 1100 L Street, N.W., Wash- 
ington, D.C. 


FOR FURTHER INFORMATION CONTACT: 


Stuart Strauss, Esq. 

Division of Market Regulation 
500 North Capital Street 
Washington, d.C. 20549 
(202) 272-2413. 


SUPPLEMENTARY INFORMATION 


On February 19, 1981, the Commission published 
for public comment proposed Rule 17a—24 con- 
cerning the establishment of customer complaint 
registries.' The period for public comment with re- 
spect to proposed Rule 17a-—24 is due to expire on 
March 20, 1981. The purpose of this release is to 
extend the comment period on the proposed rule 
to May 1, 1981. The Commission has recently re- 
ceived requests from the Municipal Securities 
Rulemaking Board, the Public Securities Associa- 
tion, the Securities Industry Association, the 
Chicago Board Options Exchange and Waddell & 
Reed, Inc. to extend the time period for the sub- 
mission of public comments. In view of requests 
from these parties, who have a substantial interest 
in the proposed rule, the Commission has deter- 
mined that the comment period should be extend- 





1Securities Exchange Act Release No. 17557 
(February 19, 1981) 46 FR 14132 (February 26, 
1981). 
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ed in order to ensure an adequate opportunity for 
all interested persons to comment on the pro- 
posed rule. 


Accordingly, all interested persons are invited to 
submit in writing, no later than May 1, 1981, 10 
copies of their views concerning proposed Rule 
17a—24 to George A. Fitzsimmons, Secretary, Se- 
curities and Exchange Commission, Room 892, 
500 North Capitol Street, Washington, D.C. 20549. 
All submissions should refer to File No. S7-873 
and will be available for public inspection at the 
Commission's Public Reference Room, Room 
6101, 1100 L Street, N.W., Washington, D.C. 
20549. 


By the Commission 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17645/March 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6302/March 20, 1981 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17646/March 20, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY CHICAGO BOARD OPTIONS EX- 
CHANGE, INC. 


File No. SR-CBOE-81-2 


The Chicago Board Options Exchange, Incorpo- 
rated (“CBOE”) submitted on February 18, 1981, 
a proposed rule change under Rule 19b-4 to 
amend certain rules governing GNMA options 
relating, in particular, to supervision of sales per- 
sons, account approval, and surveillance of corpo- 
rate affiliates of GNMA options marketmakers. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
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March 23, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 35 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-CBOE- 
81-2. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. 552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be availa- 
ble at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17647/March 20, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY PACIFIC STOCK EXCHANGE, INC. 


File No. SR-PSE-81-5 


The Pacific Stock Exchange, Inc. (“PSE”) sub- 
mitted on March 13, 1981, a proposed rule change 
under Rule 19b-4 to institute a pilot program with 
respect to the appointment of registered special- 
ists, the creation of new specialist posts, and the 
evaluation of specialist performance. 
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Publication of the submission is expected to be 
made in the Federal Register during the week of 
March 23, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-PSE-81-5. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be availa- 
ble at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17648/March 20, 1981 


A notice has been issued giving interested per- 
sons until April 9, 1981 to comment on the appli- 
cation of the Midwest Stock Exchange for unlisted 
trading privileges in the common stock ($1 par 
value) of RESEARCH-COTTRELL, INC., which is 
listed and registered on one or more other national 
securities exchanges and is reported in the con- 
solidated transaction reporting system. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17649/March 20, 1981 


In the Matter of Application of the 


MIDWEST STOCK EXCHANGE, 
INCORPORATED 


For Unlisted Trading Privileges 
SECURITIES EXCHANGE ACT OF 1934 


FINDINGS AND ORDER GRANTING APPLICA- 
TION FOR UNLISTED TRADING PRIVILEGES 


The Midwest Stock Exchange (“MSE”) has filed 
an application with the Commission pursuant to 
Section 12(f)(1)(B) of the Securities Exchange Act 
of 1934 (‘‘Act’’) and Rule 12f-1 [17 CFR 
240.12f-1] thereunder, for unlisted trading privi- 
leges in the following security which is listed on 
another national securities exchange: 


GEO International Corporation 
Common Stock, $.10 Par Value (File No. 
7-5865)' 


The Commission finds that approval of the MSE’s 
application for unlisted trading privileges in this se- 
curity is consistent with the maintenance of fair 
and orderly markets and the protection of inves- 
tors. As a national securities exchange registered 
with the Commission pursuant to Section 6 of the 
Act, the MSE is subject to the provisions of para- 
graph (b) of that section, and ta,the Commission’s 
inspection authority and oversight responsibility 
under Sections 17 and 19 of the Act and the rules 
and regulations thereunder. In addition, transac- 
tions in the subject security, regardless of the mar- 
ket in which they occur, are reported in the consol- 
idated transaction reporting system contemplated 
by Rule 11Aa3-1 under the Act [17 CFR 
240.11Aa3-1]. The availability of last sale infor- 
mation for the subject security should contribute to 
pricing efficiency and to ensuring that transactions 
on the MSE are executed at prices which are rea- 





‘Notice of this application was given by publica- 
tion in the Federal Register. 46 FR 

The Commission has received no comments with 
respect to this application. 
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sonably related to those occurring in other mar- 
kets. Finally the Commission has received no 
comments indicating that the granting of this appli- 
cation would not be consistent with the mainte- 
nance of fair and orderly markets and the protec- 
tion of investors. The Commission further finds 
that approval of the MSE application will provide 
increased opportunities for competition among 
brokers and dealers and among exchange mar- 
kets consistent with the purposes of the Act and 
the objectives of the national market system. 


ACCORDINGLY, IT IS ORDERED, pursuant to 
Section 12(f)(1)(B) of the Act, that the application 
for unlisted trading privileges on the Midwest 
Stock Exchange in the above named security is 
hereby approved. 


For the Commission by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17650/March 20, 1981 


An order has been issued granting the application 
of the American Stock Exchange to strike the 
common stock ($1 par value) of INTERNATIONAL 
STRETCH PRODUCTS, INC. from listing and reg- 
istration thereon. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17651/March 20, 1981 


An order has been issued granting the application of 
the American Stock Exchange to strike the common 
stock ($1 par value) of RYERSON & HAYNES, INC. 
from listing the registration thereon. 





574/SEC DOCKET 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 17652/March 23, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY AMERICAN STOCK EXCHANGE, 
INC. 


File No. SR—Amex-81-3 


The American Stock Exchange, Inc. (‘Amex’) 
submitted on March 9, 1981, a proposed rule 
change under Rule 19b-—4 to amend Amex Rule 22 
to expressly authorize Floor Officials to resolve 
market disputes inolving ITS rules arising between 
Amex members and members of other ITS 
participating market centers. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
March 23, 1981. In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-AMEX- 
81-3. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and of all written communications 
relating to the proposed rule change between the 
Commission and ary person, other than those 
which may be withheld from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be availa- 
ble at the principal office of the above-mentioned 
self-regulatory organization. 
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For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17653/March 24, 1981 


NOTICE OF FILING OF PROPOSED RULE 
CHANGE BY THE AMERICAN STOCK EX- 
CHANGE INCORPORATED 


File No. SR-Amex-81-4 


The American Stock Exchange, Inc. (‘Amex’) 
submitted on March 16, 1981, a proposed rule 
change under Rule 19b-4 to revise certain ex- 
change procedures with respect to options open- 
ing rotations. Among other things the rule (1) 
standardizes in certain instances use of a modified 
trading rotation wherein free trading is allowed in 
an options series once that series is opened; (2) 
requires specialists to announce to the trading 
crowd (i) prior to opening the first options series, 
any material imbalances of buy and sell orders in 
any series to be opened, and (ii) prior to opening 
each option series, any material imbalance in each 
such series; (3) grants precedence to market or- 
ders of Registered Options Traders (‘““ROTS*) left 
with the specialist prior to the opening over bids 
and offers of ROTs in the crowd; and (4) prohibits 
ROTs, after an opening indication has been an- 
nounced in the first option series to be opened, 
from leaving with the specialist any market or lim- 
its orders in any option series of the same underly- 
ing security or from modifying any orders previ- 
ously left with the specialist, until the 
commencement of free trading in that series. 


Publication of the submission is expected to be 
made in the Federal Register during the week of 
March 30, 1981.’In order to assist the Commission 
to determine whether to approve the proposed rule 
change or institute proceedings to determine 
whether the proposed rule change should be dis- 
approved, interested persons are invited to submit 
written data, views and arguments concerning the 
submission within 21 days from the date of publi- 
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cation in the Federal Register. Persons desiring to 
make written comments should file six copies 
thereof with the Secretary of the Commission, Se- 
curities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Refer- 
ence should be made to File No. SR-Amex-81-4. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the 
Commission, and all written communications 
relating to the proposed rule change between the 
Commission and any person, other than those 
which may be withheld. from the public in accord- 
ance with the provisions of 5 U.S.C. §552, will be 
available for inspection and copying at the Com- 
mission’s Public Reference Room, 1100 L Street, 
N.W., Washington, D.C. Copies of the filing and of 
any subsequent amendments will also be availa- 
ble at the principal office of the above-mentioned 
self-regulatory organization. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17654/March 25, 1981 


ADMINISTRATIVE PROCEEDING 
File No. 3-5934 


In the Matter of: 


BEVILL, BRESLER & SCHULMAN 
INCORPORATED 
(No. 8-18885) 


STEWART L. MICHAELS 


FINDINGS AND ORDER IMPOSING REMEDIAL 
SANCTIONS 


In these proceedings ordered pursuant to Sections 
15(b) and 19(h) of the Securities Exchange Act of 
1934 (the “1934 Act’), Respondent Stewart L. Mi- 
chaels has submitted an Offer of Settlement which 
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the Commission has determined to accept.’ Solely 
for the purpose of settling these proceedings and 
without admitting or denying the allegations con- 
tained in the Order for Public Proceedings (the 
“Order’), Respondent Stewart L. Michaels con- 
sents to the findings of violations as alleged in the 
Order and to the sanctions contained in this or- 
der.? 


On the basis of the Order and the Offer of Settle- 
ment, the Commission finds that: 


(1) Stewart L. Michaels wilfully violated and wilful- 
ly aided and abetted violations of Section 17(a) of 
the Securities Act of 1933 and Section 10(b) of the 
1934 Act and Rule 10b-5 thereunder, as alleged 
in the Order. 


(2) It is appropriate and in the public interest to 
impose the sanctions specified in the Offer of Set- 
tlement submitted by Stewart L. Michaels. 


Accordingly, IT IS ORDERED that, effective the 
opening of business on the second Monday follow- 
ing the date of this order, Stewart L. Michaels be 
and hereby is suspended from association with 
any broker or dealer, investment company, invest- 
ment adviser, or municipal securities dealer for a 
period of 60 calendar days. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








'The Order for Public Proceedings in this matter 
was issued on December 12, 1980. Simultaneous- 
ly therewith, the Commission issued an order im- 
posing remedial sanctions with respect to 15 re- 
spondents in this proceeding. See Securities 
Exchange Act Release No. 17373 (December 12, 
1980). On February 18, 1981 and March 18, 1981, 
respectively, the Commission issued further or- 
ders imposing remedial sanctions on additional re- 
spondents. See Securities Exchange Act Release 
Nos. 17555 (February 18, 1981) and 17639 
(March 18, 1981). 


2The findings herein are not binding on any other 
Respondent named in this proceeding. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17655/March 25, 1981 


The Securities and Exchange Commission an- 
nounced, pursuant to Section 12(k) of the Securi- 
ties Exchange Act of 1934 (“Exchange Act’), the 
single ten-day suspension of exchange and over- 
the-counter trading for the period commencing at 
4:30 p.m. (EDT) on March 25, 1981 and termi- 
nating at midnight (EDT) on April 3, 1981 of the 
securities of St. Joe Minerals Corp., a New York 
corporation located at 250 Park Avenue, New 
York, New York 10017, and options to purchase 
such securities. 


The Commission suspended trading in the securi- 
ties of St. Joe Minerals Corp. and options to pur- 
chase such securities to allow time for pertinent in- 
formation to be disseminated to, and considered 
by, investors in connection with the tender offer by 
a wholly owned subsidiary of the Seagram Co., 
Ltd. for the securities of St. Joe Minerals Corp. 
and a proposed offer by St. Joe Minerals Corp. to 
purchase its common stock. 


The Commission cautions brokers, dealers, share- 
holders and prospective purchasers that they 
should carefully consider the foregoing information 
along with all other currently available information 
and any information subsequently issued by the 
company. 


Furthermore, brokers and dealers should be 
aware of the fact that, pursuant to Rule 15c2-11 
under the Exchange Act, at the termination of the 
trading suspension, no quotation may be entered 
unless and until they have strictly complied with all 
the provisions of such rule. If any broker or dealer 
has any questions as to whether or not he has 
complied with such rule, he should not enter any 
quotation but immediately contact the staff of the 
Division of Enforcement in Washington, D.C. If any 
broker or dealer is uncertain as to what is required 
by Rule 15c2-11, he should refrain from entering 
quotations relating to the securities in question un- 
til such time as he has familiarized himself with 
such rule and is certain that all of its provisions 
have been met. If any broker or dealer enters any 
quotation which is in violation of such rule, the 
Commission will consider the need for prompt en- 
forcement action. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 17656/March 26, 1981 


The Securities and Exchange Commission an- 
nounced, pursuant to Section 12(k) of the Securi- 
ties Exchange Act of 1934 (“Exchange Act’), the 
temporary suspension of over-the-counter trading 
of the securities of United Energy Development 
Corporation, Inc. (“United”), formerly known as 
Deluxe Mining Company, a Nevada corporation lo- 
cated at 10 Exchange Place, Suite 1000, Salt 
Lake City, Utah 84111 for the ten day period 
commencing at 9:45 a.m. on March 26, 1981 and 
continuing through midnight (EST) April 4, 1981. 


The Commission suspended trading in the securi- 
ties of United in view of apparent inadequate and 
inaccurate financial information about the compa- 
ny, including the value of recently acquired real 
estate, which was disseminated to broker-dealers 
and the public through advertisements in a nation- 
ally recognized periodical. The suspension was 
also ordered because of confusion existing in the 
marketplace relating to the company’s recently an- 
nounced ten for one stock split and the effective 
date for that stock split. 


The Commission cautions broker-dealers, share- 
holders, and prospective purchasers that they 
should carefully consider the foregoing information 
along with all other currently available information 
and any information subsequently issued by the 
company. 


Furthermore, brokers and dealers should be alert 
to the fact that, pursuant to Rule 15c2-11 under 
the Exchange Act, at the termination of the trading 
suspension no quotation may be entered unless 
and until they have strictly complied with all of the 
provisions of said rule. If any broker or dealer has 
any questions as to whether or not it has complied 
with said rule, it should not enter any quotation but 
immediately contact the staff of the Division of En- 
forcement in Washington, D.C. If any broker or 
dealer is uncertain as to what is required by Rule 
15c2-11, it should refrain from entering quotations 
relating to the securities in question until such time 
as it has familiarized itself with said rule and is 
certain that all of its provisions have been met. If 
any broker or dealer enters any quotation which is 
in violation of said rule, the Commission will con- 
sider the need for prompt enforcement action. 
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lf any broker-dealer or other person has any infor- 
mation which may relate to this matter, the Divi- 
sion of Enfrocement of the Securities and Ex- 
change Commission should be telephoned at 
(212) 264-1690. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 17657/March 26, 1981 


The Securities and Exchange Commission an- 
nounced the entry of an Order Extending the Inter- 
im Suspension of the Registration of the Securities 
of Ferrovanadium Corporation, N.L. (‘“Ferrovana- 
dium’), upon consent by Ferrovanadium, for a pe- 
riod of seventeen additional days, up to May 7, 
1981. 


The Order arose out of public proceedings initi- 
ated by the Commission on February 10, 1981 
against Ferrovanadium pursuant to Section 12(j) 
of the Securities Exchange Act of 1934 (‘‘Ex- 
change Act’) to determine whether the registration 
of Ferrovanadium securities under Section 12(g) 
of the Exchange Act should be suspended or re- 
voked as a result of Ferrovanadium’s alleged fail- 
ure to comply with certain provisions of such Act. 


Brokers and dealers should be aware that the ef- 
fect of this order is to prohibit any member of a na- 
tional securities exchange and broker or dealer 
from making use of the mails or any means or in- 
strumentality of interstate commerce to effect any 
transaction in, or to induce the purchase or sale 
of, any security of Ferrovanadium or any American 
Depositary Receipt issued against such securities. 


For further information, see SEC Release Nos. 
34-17527, 34-17561. 
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PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21960A/March 26, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6298A/March 26, 1981 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21970/March 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6302/March 20, 1981 


PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21971/March 20, 1981 


In the Matter of 


THE SOUTHERN COMPANY 
Perimeter Center East 

P.O. Box 720071 

Atlanta, Georgia 30346 


(70-6562) 


NOTICE OF PROPOSED ISSUANCE OF COM- 
MON STOCK PURSUANT TO DIVIDEND REIN- 
VESTMENT AND STOCK PURCHASE PLAN AND 
EMPLOYEES SAVINGS PLAN 


NOTICE IS HEREBY GIVEN that The Southern 
Company (‘Southern’), a registered holding com- 
pany, has filed an application-declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’), designating Sec- 
tions 6(a) and 7 of the Act and Rule 50(a)(5) pro- 
mulgated thereunder as applicable to the following 
proposed transactions. All interested persons are 
referred to the application-declaration, which is 
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summarized below, for a complete statement of 
the proposed transactions. 


Southern proposes to issue and sell from time to 
time through April 30, 1981, up to 11,000,000 
shares of its authorized but unissued common 
stock, par value $5 per share (‘‘Additional Com- 
mon Stock’), pursuant to its Dividend Reinvest- 
ment and Stock Purchase Plan (‘Dividend Plan’). 
These shares would be in addition to the balance 
of 4,069,045 shares at December 31, 1980, re- 
maining under the authorization granted by order 
of this Commission dated May 14, 1980 (HCAR 
No. 21577). The proceeds from the sale estimated 
to total approximately $126,500,000 would be ap- 
plied toward equity investments in the operating 
subsidiaries and for other corporate purposes. 


The Additional Common Stock will be offered to all 
holders of Southern’s common stock pursuant to 
the Dividend Plan, a voluntary plan, whereby 
shareholders may elect to (1) have cash dividends 
on all of their shares of Southern common stock 
automatically reinvested in additional shares of 
such stock at a price equal to 95% of the average 
of the high and low sale prices of Southern’s com- 
mon stock, as published in The Wall Street Jour- 
nal in its NYSE Composite Transactions, on the 
dividend payment date (“Market Price Average’) 
or (2) reinvest less than all their cash dividends in 
shares of Southern’s common stock at a price 
equal to 95% of the Market Price Average, or (3) 
reinvest all or less than all of their cash dividends 
as described above and, in addition, make option- 
al cash payments (not less than $25 per payment 
nor more than a total of $3,000 per quarter) to in- 
vest in shares of Southern’s common stock at a 
price equal to 100% of the Market Price Average, 
or (4) continue to receive cash dividends on all 
shares held and invest only optional cash pay- 
ments. Cash dividends on shares credited to a 
participant's account will be reinvested in shares 
of Southern’s common stock at a price equal to 
95% of the Market Price Average. No shares will 
be sold under the Dividend Plan at less than par 
value. Southern reserves the right to Suspend, 
modify (subject to Commission approval) or termi- 
nate the Dividend Plan at any time. The First Na- 
tional Bank of Atlanta currently administers the 
Dividend Plan and purchases the shares of South- 
ern’s common stock under the Dividend Plan as 
agent for the participants. No service charge or 
commission is paid by participants in connection 
with purchases under the Dividend Plan. 
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Participants retain all voting rights relating to 
shares purchased under the Dividend Plan and 
credited to their accounts, and shares will be 
voted in accordance with the instructions of the 
participant to whose account they are credited. A 
participant may withdraw from the Dividend Plan 
at any time upon written notice. 


Southern also proposes to issue and sell from time 
to time through April 30, 1983 a maximum of 
1,000,000 shares of its authorized but unissued 
common stock, par value $5 per share (‘“‘New 
Stock”) pursuant to the Employee Savings Plan 
for the Southern Company System (‘‘Savings 
Plan’). The proceeds from the sale of the New 
Stock, estimated to be approximately 
$11,500,000, would be applied to equity invest- 
ments in the its operating subsidiaries and for oth- 
er corporate purposes. 


The New Stock will be offered to employees of 
Southern’s subsidiaries pursuant to the Savings 
Plan, a voluntary plan under which employees 
may contribute, through payroll deductions, not 
less than 2% nor more than 12% of their compen- 
sation. Each employing company will contribute, 
on behalf of each of the Savings Plan members in 
its employ, an amount equal to one of the follow- 
ing percentages of the member's contributions as 
are not in excess of 6% of the member's compen- 
sation: 


Member’s Completed Years 


of Accredited Service Percentage 





1 to 10 years 
11 to 15 years 
16 to 20 years 
in excess of 20 years 





An employee is eligible to participate in the Sav- 
ings Plan if he has completed at least one year of 
service (in which he has completed at least 1,000 
hours of service) with one or more Southern sub- 
sidiaries. Any employee represented by a collect- 
ive bargaining agent may not participate unless 
the representatives of his bargaining unit and the 
employing company mutually agree to participa- 
tion by members of the bargaining unit. 


Each Savings Plan member must direct that his 


contributions be invested in one or more of three 
funds: (1) Company Stock Fund—consisting of 
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Southern’s common stock; (2) Equity Fund— 
consisting of common or capital stocks and securi- 
ties convertible into common or capital stocks 
(other than securities issued by or convertible into 
securities issued by Southern or any of its subsidi- 
aries), short-term investments and investments in 
certain commingled trust funds; and (3) Fixed In- 
come Fund—consisting of direct obligations of the 
U.S. Government and its agencies, corporate 
bonds, debentures, notes, certificates of indebted- 
ness, evidences of indebtedness of Southern or its 
subsidiaries of affiliates, savings account deposits 
and investments in certain commingled trust 
funds. The member may change such investment 
direction once each year. All employing company 
contributions are invested in the Company Stock 
Fund. The First National Bank of Atlanta acts as 
Trustee for the trust which is part of the Savings 
Plan, and the Savings Plan is administered by the 
Savings Plan Committee, the members of which 
are appointed by the Board of Directors of South- 
ern Company Services, Inc. The common shares 
of Southern held by the Trustee are voted in ac- 
cordance with written directions received from the 
individual members on whose behalf such shares 
are held and any such shares for which voting in- 
structions are not received are not voted. The 
Trustee has the authority to vote all other securi- 
ties in its discretion. 


Investment purchases by the Trustee for the funds 
may be made either on the open market or by pri- 
vate purchase, provided that no private purchase 
may be made of common stock of Southern at a 
price greater than the last sale price or current in- 
dependent bid price, whichever is higher, for such 
stock on the New York Stock Exchange, plus an 
amount equal to the commission payable ina 
stock exchange transaction if such private pur- 
chase is not made from Southern. The Trustee 
may purchase common stock of Southern directly 
from Southern under the Dividend Plan or under 
any other similar plan made available to all hold- 
ers of record of shares of common stock of South- 
ern, at the purchase price provided for in such 
plan. 


The amount credited to a member's account attrib- 
utable to his own contributions is fully vested in 
the member at all times. Amounts attributable to 
employing company contributions will be fully vest- 
ed in a member upon his total and permanent dis- 
ability as defined by the Social Security Adminis- 
tration, his death, or his retirement pursuant to the 
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pension plan of his employing company. Prior to 
any such event, the amount to the credit of a 
member's account attributable to employing com- 
pany contributions will be vested in the member in 
accordance with a schedule which begins with a 
50% vesting after five years of service and in- 
creases by 10% with each subsequent year of 
service thus becoming fully vested after ten years 
of service. 


Brokerage fees, commissions, transfer taxes and 
other expenses incident to the purchase or sale of 
securities by the Trustee are deemed to be a part 
of the cost of such securities or deducted in 
computing the proceeds therefrom, as the case 
may be, and are paid from the trust fund. Any 
transfer taxes in connection with the distribution of 
Southern common stock to members or their ben- 
eficiaries are borne by the accounts of the mem- 
bers as the Savings Plan Committee shall deter- 
mine. Taxes, if any, payable with respect to the 
assets or income of the trust fund are charged 
against the accounts of members. Other expenses 
of administering the Savings Plan are paid by 
Southern Company Services, Inc., subject to reim- 
bursement by the other employing companies of 
their proportionate shares of such expenses. 


The Board of Directors of Southern Company 
Services, Inc. has the right to amend or terminate 
the Savings Plan in whole or in part. In the event 
of termination or partial termination or upon com- 
plete discontinuance of contributions under the 
Savings Plan by all employing companies or by 
any one employing company, the amount to the 
credit of the accounts of each member whose em- 
ploying company shall be affected by such termi- 
nation or discontinuance shall become non- 
forfeitable and generally will be distributed to the 
member as soon as practicable after such termi- 
nation or discontinuance. 


Fees and expenses to be incurred in connection 
with the proposed transactions are to be filed by 
amendment. It is stated that no state or federal 
commission, other than this Commission, has ju- 
risdiction over the proposed transactions. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 13, 1981 request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised 
by said application-declaration which he desires to 
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controvert; or he may request that he be notified if 
the Commission should order a hearing thereon. 
Any such request should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C. 20549. A copy of such request should be 
served personally or by mail upon the applicant- 
declarant at the above-stated address, and proof 
of service (by affidavit or, in the case of an attor- 
ney at law, by certificate) should be filed with the 
request. At any time after said date, the 
application-declaration as filed or as it may be 
amended, may be granted and permitted to be- 
come effective as provided in Rule 23 of the Gen- 
eral Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or ad- 
vice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21972/March 20, 1981 
In the Matter of 


SOUTHWESTERN ELECTRIC POWER 
COMPANY 
Shreveport, Louisiana 


(70-6541) 


ORDER AUTHORIZING ISSUANCE AND SALE 


OF FIRST MORTGAGE BONDS AT COMPETI- 
TIVE BIDDING 


Southwestern Electric Power Company 
(“SWEPCO”), a public utility subsidiary company 
of Central and South West Corporation, a regis- 
tered holding company, has filed a declaration, 
and amendments thereto, with this Commission 
pursuant to Sections 6(a) and 7 of the Public Utili- 
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ty Holding Company act of 1935 (‘Act’) regarding 
the following proposed transaction. 


SWEPCO proposes to issue and sell, at competi- 
tive bidding, up to $60,000,000 principal amount of 
its First Mortgage Bonds, Series Q, __%. The 
bonds will have a maturity of not less than ten 
years nor more than thirty years. The annual inter- 
est rate and redemption prices of the bonds and 
the price to be paid to SWEPCO, which will not be 
less than 99%, will be determined by competitive 
bidding. The bonds will be issued under and se- 
cured by SWEPCO’s Indenture, as amended and 
as to be further amended by a proposed supple- 
mental indenture to be dated April 1, 1981. The 
supplemental indenture will set forth the terms, 
provisions and characteristics of the bonds. 


The net proceeds from the sale of the bonds will 
be used by SWEPCO to repay short-term borrow- 
ings incurred for construction and other purposes. 
Approximately $62,000,000 of short-term borrow- 
ings are expected to be outstanding as of April 7, 
1981. SWEPCO estimates that its construction, 
fuel exploration and development expenditures 
(including allowance for funds used during con- 
struction) will be approximately $172,000,000 in 
1981 and $252,000,000 in 1982. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21892) and 
no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended, be and hereby is 
permitted to become effective forthwith subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act, except that certificates 
thereunder shall be filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21973/March 23, 1981 
In the Matter of 


CONNECTICUT YANKEE ATOMIC POWER 
COMPANY 

P.O. Box 270 

Hartford, Connecticut 06101 


(70-6444) 


SUPPLEMENTAL NOTICE OF PROPOSED PRI- 
VATE PLACEMENT OF DEBENTURES AND RE- 
QUEST FOR EXCEPTION FROM COMPETITIVE 
BIDDING REQUIREMENTS 


NOTICE IS HEREBY GIVEN that Connecticut 
Yankee Atomic Power Company (‘Connecticut 
Yankee’), a subsidiary of Northeast Utilities and 
New England Electric System, each a registered 
holding company, has filed a post-effective 
amendment to an application-declaration previ- 
ously filed with this Commission pursuant to the 
Public Utility Holding Company Act of 1935 (‘Act’) 
designating Sections 6(a) and 7 of the Act and 
Rules 50 and 100 promulgated thereunder as ap- 
plicable to the proposed transaction. All interested 
persons are referred to the amended application- 
declaration which is summarized below, for a com- 
plete statement of the proposed transaction. 


Connecticut Yankee is the owner of a single gen- 
erating facility, a 575,000 KW nuclear-fired electric 
generating plant in Haddam, Connecticut, which 
has been in operation since January, 1968. Out- 
standing shares of its common stock are owned by 
eleven New England utility companies (‘“spon- 
sors’). Connecticut Yankee proposes to negotiate, 
with the assistance of an investment banker, the 
private placement of an issue of its medium or 
long-term debt securities in a maximum aggregate 
principal amount of $75,000,000, and it therefore 
requests an exception from the competitive bid- 
ding requirements of Rule 50 under the Act. Since 
Connecticut Yankee’s Mortgage Indenture effect- 
ively precludes the issuance of additional first 
mortgage bonds to finance plant modifications, the 
securities will not be secured by a mortgage on 
the plant. 


In order to provide support for the securities in the 
absence of being secured under the Mortgage In- 
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denture, Connecticut Yankee’s sponsors will either 
provide their several but not joint guarantees of an 
issue of up to $75,000,000 of securities or, in the 
alternative, purchase their pro rata shares of the 
securities. The proceeds of the issue are expected 
to be used (i) to repay sponsor notes authorized 
by order dated December 29, 1980 (HCAR No. 
21854) and now aggregating $21,000,000 (ii) to 
repay outstanding bank term loans aggregating 
$20,000,000 authorized by order dated September 
2, 1978 (HCAR No. 20713), (iii) to repay outstand- 
ing short-term bank borrowings and (iv) to make 
construction or nuclear fuel expenditures. The pro- 
ceeds of the sponsor notes and short-term bank 
borrowings have been or will be used to make 
construction or nuclear fuel expenditures or to 
make a rate case refund of approximately 
$10,000,000, which is presently scheduled for 
March, 1981. Connecticut Yankee expects that re- 
quired construction expenditures will approximate 
$29,317,000 in 1981 and $26,711,000 in 1982. 
The major part of these construction expenditures 
result from requirements imposed by the Nuclear 
Regulatory Commission. 


The securities to be offered will have a term of up 
to 16 or 17 years and a level sinking fund, which 
with a 16 or 17-year term would be intended to pay 
off 1/16th or 1/17th of the principal amount each 
year. The 16 or 17-year period is approximately 
equal to the remaining depreciable life of the 
Plant. The ultimate choice as to the terms of the 
securities, the timing of the issue or issues and the 
exact amount and nature of the securities will be 
fixed after a preliminary exploration of the market. 
After determination of the market for the securi- 
ties, Connecticut Yankee will negotiate for their 
sale. It expects to utilize the services of an invest- 
ment banker for this purpose. Connecticut Yankee 
presently intends to effect the sale of the securi- 
ties in the third or fourth quarter of 1981. 


Connecticut Yankee states that such an exception 
is necessary because, since the nuclear accident 
at Three Mile Island, investors are wary of in- 
vesting in utilities with substantial nuclear gener- 
ating capacity. Connecticut Yankee has no other 
capacity and no additions are planned. It also 
states that since the securities cannot be first 
mortgage bonds, it is probable that special and 
complex terms will be required to support whatev- 
er type of securities it is determined are best 
suited to the needs of Connecticut Yankee. It is 
stated that such negotiations will provide the par- 
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ties with the flexibility required to determine the 
appropriate terms for the securities in light of 
Connecticut Yankee’s circumstances and the 
needs of the purchasers and will enhance Con- 
necticut Yankee’s ability to consummate the pro- 
posed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 16, 1981, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request should be served person- 
ally or by mail upon the applicant-declarant at the 
above-stated address, and proof of service (by af- 
fidavit or, in case of an attorney at law, by certifi- 
cate) should be filed with the request. At any time 
after said date the, the application-declaration, as 
amended or as it may be further amended, may be 
granted and permitted to become effective as pro- 
vided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commis- 
sion may grant exemption from such rules as 
provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Per- 
sons who request a hearing or advice as to wheth- 
er a hearing is ordered will receive any notices or 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21974/March 23, 1981 


In the Matter of 


ALLEGHENY POWER SYSTEM, INC. 
320 Park Avenue 
New York, New York 10022 


MONONGAHELA POWER COMPANY 
1310 Fairmont Avenue 
Fairmont, West Virginia 26554 


THE POTOMAC EDISON COMPANY 
Downsville Pike 
Hagerstown, Maryland 27140 


WEST PENN POWER COMPANY 
Cabin Hill 
Greensburgh, Pennsylvania 15601 


(70-6548) 


NOTICE OF PROPOSAL TO AMEND CHARTER 
TO INCREASE AUTHORIZED SHARES OF COM- 
MON STOCK: PROPOSAL OF SUBSIDIARIES 
TO ISSUE AND SELL COMMON STOCK TO 
PARENT 


NOTICE IS HEREBY GIVEN that Monongahela 
Power Company (‘Monongahela’), The Potomac 
Edison Company (‘PE’) and West Penn Power 
Company (“West Penn’), public utility subsidiaries 
of Allegheny Power System, Inc. (“APS”), a regis- 
tered holding company, have filed an application- 
declaration and amendments thereto with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’) designating Sections 
6, 7, 9, 10 and 12 of the Act and Rule 50(a)(3) pro- 
mulgated thereunder as applicable to the pro- 
posed transaction. All interested parties are 
referred to said application-declaration, as 
amended, which is summarized below, for a com- 
plete statement of the proposed transaction. 


Monongahela, PE and West Penn each propose to 
amend their Charters to increase the number of 
shares of common stock each of them is author- 
ized to issue. Monongahela’s proposed increase 
of its authorized shares ($50 par value) is from 
3,960,000 to 5,460,000, PE’s is from 10,375,000 
shares (no par value) to 12,075,000 shares and 
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West Penn's is from 11,502,923 shares (no par 
value) to 15,052,923 shares. 


Each subsidiary proposes to issue and sell com- 
mon stock to APS. APS proposes to acquire the 
common stock from time to time prior to December 
31, 1981 in amounts not to exceed those set forth 
below: 


Maximum Cash 
Subsidiary No. of shares Amount 


Monongahela 660,000 $33,000,000 
PE 1,950,000 39,000,000 
West Penn 3,000,000 60,000,000 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 16, 1981 request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for 
such request, and the issues of fact or law raised 
by the filing which he desires to controvert; or he 
may request that he be notified if the Commission 
should order a hearing thereon. Any such request 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. 
A copy of such request should be served person- 
ally or by mail upon the applicants-declarants at 
the above-stated addresses, and proof of service 
(by affidavit or, in the case of an attorney at law, 
by certificate) should be filed with the request. At 
any time after said date, the application-dec- 
laration as amended or as it may be further 
amended, may be granted and permitted to be- 
come effective as provided in Rule 23 of the Gen- 
eral Rules and Regulations promulgated under the 
Act, or the Commission may grant exemption from 
such rules as provided in Rules 20(a) and 100 
thereof or take such other action as it may deem 
appropriate. Persons who request a hearing or ad- 
vice as to whether a hearing is ordered will receive 
any notices or orders issued in this matter, 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21975/March 24, 1981 


In the Matter of 


OHIO POWER COMPANY 
Canton, Ohio 


(70-6445) 


ORDER AUTHORIZING ACQUISITION OF COAL 
BARGES AND LEASING AND CHARTER TRANS- 
ACTIONS RELATED THERETO 


Ohio Power Company (“Ohio Power’), an electric 
utility subsidiary of American Electric Power Com- 
pany, Inc. (“AEP”), a registered holding company, 
has filed with this Commission an application and 
amendments thereto pursuant to Sections 9 and 
10 of the Public Utility Holding Company Act of 
1935 (‘Act’) concerning the following proposed 
transactions. 


Ohio Power proposes to acquire sixty-five open 
hopper barges, having dimensions of approxi- 
mately 175 feet by 26 feet. The barges will be op- 
erated by Indiana & Michigan Electric Company 
(“l&M’’), another electric utility subsidiary of AEP, 
which is experienced in the operation of barges, 
pursuant to an operating agreement which is the 
subject of a filing pending with this Commission 
(File No. 70-6161). 


Ohio Power also requests authorization to enter 
into the following transactions concerning the 
barges: (1) a purchase order for the construction 
of the barges, at a cost of approximately $173,000 
each (plus adjustments), by HBC Barge, Inc. (the 
“Shipbuilder’); and (2) a Participation Agreement 
among Security Pacific Equipment Leasing, Inc. 
(the “Owner’), Ohio Power (the “Charterer’) and 
Chemical Bank (the ‘“Lender’), pursuant to which 
Ohio Power will assign the purchase order to the 
Owner, the Owner will purchase the barges from 
the Shipbuilder and lease them under a Bareboat 
Charter Party (‘Charter’) between Owner and 
Charterer, and Lender will furnish to Owner a por- 
tion of the funds for construction. 


The cost to be paid by the Owner (“Equipment 
Cost’) to the Shipbuilder and the independent en- 
gineer (for services to be performed before the de- 
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livery date), including interest during construction 
and during storage, will not exceed $13,200,000, 
of which (1) approximately $4,620,000 is to be 
provided by the Owner and (2) a sum not to ex- 
ceed $8,580,000 is to be provided by the Lender 
to the Owner through a non-recourse loan secured 
by (a) a First Preferred Fleet Mortgage covering 
the barges, and (b) a collateral assignment of 
Charter Hire and certain other sums payable pur- 
suant to the Charter. In addition, the Owner will 
pay and capitalize the interest due on the non- 
recourse loan during the interim term. It is stated 
that the $13,200,000 Equipment Cost was used in 
the Participation Agreement for purposes of cau- 
tion; applicant does not expect said cost to exceed 
$11,500,000 plus capitalized interest of $431,250. 


The interim term will commence upon acceptance 
of barges under the Charter in March and May 
1981, and end on July 1, 1981. The Charter will 
further provide for an original term of 20 years 
commencing July 2, 1981, and ending on July 1, 
2001. The Charterer has the option to renew the 
Charter for up to four consecutive five-year renew- 
al periods at the then fair market rental value of 
such barges for which the Charterer elects to re- 
new (not less than 10 barges). No rent is payable 
during the interim term. Rent during the original 
term will consist of 40 semi-annual payments pay- 
able on January 2 and July 2 of each year com- 
mencing January 2, 1982. 


Rental factors during the original term, assuming 
an Equipment Cost of $11,500,000 plus capital- 
ized interest of $431,250, a fixed long-term loan 
interest rate of 15% per annum, approximately 
65% debt and a debt repayment schedule re- 
sulting in an average loan life of 14.77 years, 
would be equal to (as a percent of the Owner's to- 
tal cost of $11,931,250): 


Semi-Annual 
Payments Rental Factor 
1-14 4.857723% 
15-40 5.937216% 


The annual effective equivalent interest cost to the 
Charterer under the above-stated assumptions 
would be approximately 8.76%. However, because 
fixed long-term loan rates were either not available 
or inordinately high, the following variable loan 
rates are in fact applicable to Owner’s debt from 
Lender: first 1¥2 years, Lender’s Alternative Base 
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Rate (the higher of Lender’s prime rate or its re- 
serve adjusted CB rate plus 2%); next 2 years, 
Lender’s Alternate Base Rate plus 44%; next 3% 
years, Lender’s Alternate Base Rate plus 22%; 
last 13% years, 150% of Lender’s Alternate Base 
Rate. Thus actual rental factors will be lower or 
higher, depending on the prime rate, than those 
cited above which used at 15% annual interest 
rate assumption. The Owner has agreed to refi- 
nance the loan at Charterer’s request. It is con- 
templated that such request will be made when 
longterm loan rates are available on more favora- 
ble terms. The loan from Chemical Bank will be 
prepayable at any time without penalty. 


The Charter contains various provisions author- 
izing (1) Charterer to purchase barges at the end 
of the original term, (2) Charterer to declare 
barges economically obsolete on certain terms 
and conditions, and (3) Charterer to assign or sub- 
lease barges. The Charter will be similar to a net 
lease in that Charterer will be responsible for all 
expenses of maintenance and operation of the 
barges, and for certain charges and taxes. 


It is stated that 1&M, the operator, intends to use 
the 65 barges to provide coal deliveries to AEP 
system plants, and that it intends to include the 
lease charges in the operating expenses allocated 
to the affiliated companies benefiting from barge 
services. The method of charging these barging 
expenses is a subject to the above-mentioned 
pending filing concerning the operating agreement 
between Ohio Power and I&M (File No. 70-6161). 


The fees and expenses to be incurred in connec- 
tion with the proposed transactions are estimated 
at $2,000 plus a commitment fee payable to the 
Lender of % of 1% per annum on the unused 
portion of a committed amount of $7,800,000 from 
the date of an Commission order authorizing the 
transactions through and including July 1, 1981, 
and a $300 annual fee payable to an indenture 
trustee. No state commission and no federal com- 
mission, other than this Commission, has jurisdic- 
tion over the proposed transactions. 


Due notice of the filing of said application has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR Nos. 21622 
and 21933), and no hearing has been requested of 
or ordered by the Commission. Upon the basis of 
the facts in the record, it is hereby found that the 
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applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse find- 
ings are necessary; and that it is appropriate in the 
public interest and in the interest of investors and 
consumers that said application, as amended, be 
granted: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said ap- 
plication, as amended, be, and it hereby is, 
granted forthwith, subject to the terms and condi- 
tions prescribed in Rule 24 promulgated under the 
Act. 


IT IS FURTHER ORDERED that any revenues de- 
rived from any subleasing or subchartering of the 
barges will be accounted for as credits against the 
amount chargeable to FERC Account 151, Fuel 
Stock. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21976/March 24, 1981 


In the Matter of 


MISSISSIPPI POWER AND LIGHT COMPANY 
Jackson, Mississippi 


(70-6550) 


ORDER AUTHORIZING CHARTER AMENDMENT 
TO INCREASE AUTHORIZED NUMBER OF 
SHARES OF COMMON AND PREFERRED 
STOCK 


Mississippi Power and Light Company (‘“Compa- 
ny’), an electric utility subsidiary of Middle South 
Utilities, Inc. (“Middle South’) has filed a declara- 
tion with this Commission pursuant to Sections 6 
and 7 of the Public Utility Holding Company Act of 
1935 (‘Act’) as applicable to the following pro- 
posed transaction. 
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The Company proposes to amend its Restated Ar- 
ticles of Incorporation (‘Charter’) to increase the 
authorized number of shares of common stock 
from 5,000,000 shares to 15,000,000 shares, and 
to increase the authorized number of shares of 
Preferred Stock from 704,476 to 2,004,476 
shares. Under its Charter the Company is author- 
ized to have outstanding 5,000,000 shares of com- 
mon stock, without par value (“Common Stock’), 
of which 4,540,000 shares are presently issued 
and outstanding and 460,000 authorized but 
unissued shares remain available for issuance. In 
addition the Charter provides for one class of 
preferred stock consisting of 704,486 shares hav- 
ing a par value of $100 per share (‘‘Preferred 
Stock’), of which 378,808 shares have been is- 
sued in five series and are presently outstanding 
and 325,668 authorized but unissued shares re- 
main available for issuance. 


The Company believes that the current amount of 
authorized Common Stock and Preferred Stock is 
not sufficient to allow it to meet its future financing 
requirements. It is estimated that the Company’s 
construction expenditures for 1981, 1982 and 
1983 will be $159,528,000, $77,000,000 and 
$61,000,000 respectively, Net of Allowance for 
Funds Used During Construction. 


The adoption of the proposal will require the af- 
firmative vote of the holders of at least two-thirds 
(24) of all outstanding shares of the Common 
Stock and of all outstanding shares of the Pre- 
ferred Stock voting together as a single class. The 
Company has been informed by Middle South, the 
beneficial owner of all outstanding shares of the 
Company’s Common Stock, that it intends to vote 
its shares in favor of the proposal. Such vote 
would necessarily constitute the vote necessary 
for adoption of the proposal. 


Due notice of the filing of said declaration has 
been given in the manner prescribed in Rule 23 
promulgated under the Act (HCAR No. 21926) and 
no hearing has been requested of or ordered by 
the Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the rules thereunder are 
satisfied: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, be, and it hereby is, permitted to be- 
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come effective forthwith, subject to the terms and 
conditions prescribed in Rule 24 promulgated un- 
der the Act. 


For the Commission, by the Division of Corporate 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21977/March 26, 1981 


In the Matter of 


MISSISSIPP! POWER COMPANY 
P.O. Box 4079 
Gulfport, Mississippi 39501 


(70-6576) 


NOTICE OF PROPOSED ISSUANCE AND SALE 
OF FIRST MORTGAGE BONDS AND PRE- 
FERRED STOCK 


NOTICE IS HEREBY GIVEN that Mississippi Pow- 
er Company (‘Mississippi’), an electric utility sub- 
sidiary of The Southern Company, a registered 
holding company, has filed a declaration with this 
Commission pursuant to the Public Utility Holding 
Company Act of 1935 (‘Act’), designating Sec- 
tions 6(a), 7, and 12{c) of the Act and Rules 42 
and 50 promulgated thereunder as applicable to 
the proposed transactions. All interested persons 
are referred to the declaration, which is summa- 
rized below, for a complete statement of the pro- 
posed transactions. 


Mississippi proposes to issue up and sell at com- 
petitive bidding up to $15,000,000 aggregate prin- 
cipal amount of its first morgage bonds with a term 
of five to 30 years for a price to Mississippi of not 
less than 98% nor more than 10134% of the prin- 
cipal amount thereof, plus accrued interest. 
Mississippi may make provision for a mandatory 
cash sinking fund for the benefit of the new bonds. 


Volume 22, No. 6, April 7, 1981 





Mississippi also prooses to issue and sell at com- 
petitive bidding up to $10,000,000 aggregate par 
value of its preferred stock, with a par value of up 
to $100 per share, at a price to Mississippi (before 
giving effect to purchasers’ compensation) of not 
less than 100% nor more than 102%% of the par 
value per share, which shall also be the public of- 
fering price per share. Mississippi may also make 
provision for a cumulative sinking fund. The au- 
thorized number of shares of preferred stock of 
Mississippi will be increased by amendment to the 
Articles of Incorporation of Mississippi. 


It is stated that Mississippi may request by amend- 
ment that the sale of new bonds or new preferred 
stock be excepted from the competitive bidding re- 
quirements of Rule 50, should circumstances. de- 
velop which, in the opinion of Mississippi's man- 
agement, make such exception in the best interest 
of Mississippi and its investors and consumers. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 20, 1981, request 
in writing that a hearing be held on such matter, 
the nature of his interest, the reasons for such re- 
quest, and the issues of fact or law raised by the 
filing which he desires to controvert; or he may re- 
quest that he be notified if the Commission should 
order a hearing thereon. Any such request should 
be addressed: Secretary, Securities and Ex- 
change Commission, Washington, D.C. 20549. A 
copy of such request should be served personally 
or by mail upon the declarant at the above-stated 
address, and proof of service (by affidavit or, in 
case of an attorney at law, by certificate) should 
be filed with the request. At any time after said 
date, the declaration, as filed or as it may be 
amended, may be permitted to become effective 
as provided in Rule 23 of the General Rules and 
Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. Per- 
sons who request a hearing or advice as to wheth- 
er a hearing is ordered will receive any notices or 
orders issued in this matter, including the date of 
the hearing (if ordered) and any postponements 
thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 


Release No. 21978/March 26, 1981 
In the Matter of 


THE SOUTHERN COMPANY 
Atlanta, Georgia 


GEORGIA POWER COMPANY 
Atlanta, Georgia 


GULF POWER COMPANY 
Pensacola, Florida 


MISSISSIPP! POWER COMPANY 
Gulfport, Mississippi 


SOUTHERN ELECTRIC GENERATING 
COMPANY 
Birmingham, Alabama 


(70-6549) 


ORDER AUTHORIZING ISSUE AND SALE OF 
SHORT-TERM NOTES TO BANKS AND COM- 
MERCIAL PAPER TO DEALERS; CAPITAL CON- 
TRIBUTIONS BY HOLDING COMPANY TO SUB- 
SIDIARIES; REQUEST FOR EXCEPTION FROM 
COMPETITIVE BIDDING 


The Southern Company (‘Southern’), a registered 
holding company, and Georgia Power Company 
(‘Georgia’), Gulf Power Company (‘Gulf’), 
Mississippi Power Company (‘Mississippi’) and 
Southern Electric Generating Company 
(“SEGCO”), subsidiaries of Southern, have filed 
an application-declaration and amendments there- 
to with this Commission pursuant to Sections 6,7 
and 12 of the Public Utility Holding Company Act 
of 1935 (‘Act’), and Rules 45 and 50 promulgated 
thereunder regarding the proposed transactions. 


The applicant-declarants propose to issue and sell 
from time to time, prior to April 1. 1982, short-term 
notes to banks and, except for SEGCO, commer- 
cial paper to dealers up to the following aggregate 
principal amounts at any one time outstanding: 


Southern $100,000,000 
Georgia 475,000,000 
Gulf 65,000,000 
Mississippi 65,000,000 
SEGCO 5,000,000 
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The maximum short-term debt authorizations for 
Georgia, Gulf and Mississippi will be automatically 
reduced by the amount of net cash proceeds these 
companies receive from the sale of long-term debt 
and/or preferred stock. However, the short-term 
debt authorization will not be reduced below those 
amounts authorized under Section 6(b) of the Act. 
Such notes will be issued from time to time as 
funds are required prior to April 1, 1982. 


Southern has obtained commitments from four in- 
ternational banks for an aggregate principal 


Commitment 
(in millions) 


Bank 


amount of $100,000,000. Each commitment ex- 
tends to December 31, 1981 and is subject to re- 
newal in accordance with its terms. A commitment 
fee of ¥%4% per annum on undrawn amounts is pay- 
able for each commitment. Borrowings will, at 
Southern’s option, bear interest at an effective 
rate of (a) %2% per annum over the lender’s float- 
ing prime rate or (b) a margin over the London 
Interbank Offered Rate (“LIBOR”). Swiss Bank 
Corporation also offers borrowings at %2% per an- 
num over its prime rate on the date of the ad- 
vance, fixed for 90 days. The commitments, and 
the interest rates and periods under option (b) are: 


Margin over 


LIBOR Loan Periods 





Barclays Bank 

International Limited $40 
Credit Suisse 20 
Swiss Bank Corporation 20 
Union Bank of Switzerland 20 


Advanced under option (b) from Credit Suisse and 
the Union Bank of Switzerland are not prepayable. 
Prepayment of advances from Barclays Bank In- 
ternational Limited and the Swiss Bank Corpora- 
tion is conditioned on payment of a compensatory 
premium, usually equal to the difference between 
the interest that would have been earned to matu- 
rity on the prepaid amount and the interest to ma- 
turity from relending such amount. The maximum 
term for borrowings under option (a) is one year, 
180 days for Swiss Bank Corporation, or if earlier, 
the expiration date of the commitment. 


Southern will borrow from these banks under the 
available option providing the lowest effective cost 
for the borrowing period. Assuming a prevailing 
prime interest rate and a LIBOR rate of 17%, the 
effective cost of borrowings under these facilities 
would be as follows: Under option (a), the effective 
cost from each bank would be 17.50%. Under op- 
tion (b), the effective cost of borrowings from Un- 
ion Bank of Switzerland would be 17.50% and the 
effective cost of borrowings from the other facili- 
ties would be 17.75%. 


Georgia has obtained commitments from nine 
banks for revolving credit aggregating 
$400,000,000 for the period from January 1, 1981 
through December 31, 1983. The commitment of 
each bank is evidenced by a separate agreement 
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3/4% 30 to 180 days 
3/4% 30, 60 or 90 days 
3/42 30 to 180 days 
1/2% one to six months 


with Georgia. Each borrowing by Georgia under a 
revolving credit agreement will be evidenced by a 
master promissory note to be dated the date of the 
borrowing, to mature not more than 270 days (but 
not later than the expiration of the lending bank’s 
commitment) after the date of issue. Such notes 
will be prepayable, in whole or in part, at any time 
without penalty or premium. The revolving credit 
agreements have been separately negotiated with 
each of the several banks and, consequently, the 
pricing terms, interest rates and fees payable by 
Georgia pursuant to each commitment vary. 


Under each agreement Georgia is obligated to pay 
a commitment fee. Such fees, calculated on an 
annualized basis, involve applying a defined rate 
to the bank’s total commitment, or under some 
agreements, the unborrowed portion thereof. The 
rates of interest for revolving credit borrowings 
may vary based on the amount of aggregate 
borrowings outstanding from the lending bank and 
may rise in the last two commitment years. Under 
each agreement the annual interest rate will either 
be equal to, or a percentage multiple of, a pre- 
scribed floating base rate, such as the prime rate 
or a higher money market rate. 


Assuming a prime rate of 17% per annum and full 
usage, the highest effective cost under the revolv- 
ing credit arrangements would be 18.90% in the 
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first year and 20.06% in the second and third 
years. The nine bank weighted average based on 
full usage would be 18.246% in the first year and 
rise to 18.851% in the third year. The highest ef- 
fective cost assuming no borrowings under the 
lines of credit would be 1.2% per annum. Georgia 
may reduce such fees by maintaining balances 
with the banks. 


Georgia may at any time without penalty terminate 
or reduce the commitment of any bank, provided 
that no bank’s commitment may be reduced to an 
amount less than the outstanding principal amount 
of borrowings from such bank at the time of reduc- 
tion. Each year Georgia expects to extend the 
commitments for an additional year and to renego- 
tiate commitment terms. 


In addition to the above described specific bank 
borrowing arrangements, the applicant-declarants, 
except Southern, propose upon further authoriza- 
tion, to borrow from other banks within the author- 
ized limits. These bank borrowings will be evi- 
denced by either notes dated as of the borrowing 
date or the initial borrowing date for master notes. 
The notes will mature 9 months or less after the 
date of issue, will be prepayable in whole or in part 
without penalty or premium, and will bear interest 
at the bank’s rate for comparable companies. 


The applicant-declarants, except SEGCO, pro- 
pose to sell commercial paper within the aggre- 
gate principal limit set forth above for each compa- 
ny. The commercial paper will be in the form of 
promissory notes of the applicant-declarants with 
varying maturities not to exceed 270 days and in 
denominations of not less than $50,000 nor more 
than $5,000,000. Such notes will not by their terms 
be prepayable prior to maturity. 


The commercial paper will be sold directly to or 
through the following commercial paper dealers: 
The First Boston Corporation for Southern; Sal- 
omon Brothers for Georgia; and A.G. Becker & Co. 
Incorporated for Gulf and Mississippi. The dis- 
count or interest rate will not exceed the annual 
discount rate prevailing at the issuance date for 
commercial paper of comparable quality and ma- 
turity. However, no notes of more than 90 day ma- 
turity will be issued at an effective interest cost ex- 
ceeding that issuer’s effective interest cost for 
bank borrowings of at least equal principal 
amount. No commission or fees will be paid, ex- 
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cept a dealer may reoffer such commercial paper 
at a discount rate of Ye of 1% per annum less than 
the prevailing interest rate to the issuer or at an 
equivalent cost if sold on an interest bearing basis. 


The dealer will offer the commercial paper to not 
more than 200 customers of the dealer identified 
and designated in a nonpublic list prepared in ad- 
vance by the dealer. The list will include commer- 
cial banks, insurance companies, corporate pen- 
sion funds, investment trusts, foundations, 
colleges and universities, municipal and state ben- 
efit funds, and eleemosynary and non-financial 
corporations which invest surplus funds in com- 
mercial paper. No sale will be made to any such 
customer unless and until the customer has re- 
ceived a current financial report of the issuer from 
the dealer. No additions will be made to such list 
of customers. It is expected that the commercial 
paper of the applicant-declarants will be held by 
customers to maturity. However, if they wish to 
resell prior to maturity, the dealer, pursuant to a 
verbal repurchase agreement, will repurchase the 
commercial paper and reoffer the same to others 
on the customer list. 


Southern proposes to use the borrowings, treasury 
funds and other external funds to make capital 
contributions to Alabama Power Company 
(“Alabama’’), Georgia, Gulf and Mississippi. Such 
funds will also be used to pay Southern’s indebt- 
edness when due, to make loans to Southern 
Company Services, Inc., and to serve other corpo- 
rate purposes. Southern proposes to make capital 
contributions from the effective date of the Com- 
mission’s order herein through March 31, 1982 in 
amounts not to exceed the following: 


Company 
Alabama $133,000,000 
Georgia 157,000,000 
Gulf 15,000,000 
Mississippi 10,000,000 


Amount 


The proceeds of the short-term borrowings will be 
used by the applicant-declarants for financing their 
respective construction programs and for other 
corporate purposes. Part or all of the net proceeds 
of any long-term financing will be applied to pay or 
reduce the principal amount of outstanding short- 
term borrowings. 


SEGCO maintains a working capital advance with 
its agent, Alabama, under the terms of an oper- 
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ating agreement. The effects of inflation on fuel 
costs and other expenses have caused the work- 
ing capital deposit requirements to escalate sharp- 
ly in recent years, draining SEGCO’s available 
cash reserves. In addition, SEGCO’s 1981 budget 
and three year forecast indicate that beginning in 
1982 more construction funds will be needed than 
SEGCO can generate internally. Therefore, 
SEGCO proposes to have up to $5,000,000 in 
short-term indebtedness outstanding during the 
period from April 1, 1981 through March 31, 1982. 


Except as may be otherwise authorized by the 
Commission, any short-term borrowings of the 
applicant-declarants outstanding hereunder after 
March 31, 1982 will be retired (1) from internal 
cash resources or from the proceeds of equity 
financing in the case of Southern and (2) from in- 
ternal cash resources and/or from the proceeds of 
long-term debt or equity financing in the cases of 
the other applicant-declarants. 


The applicant-declarants, except SEGCO, seek an 
exception from the competitive bidding require- 
ments of Rule 50(b) pursuant to subparagraph 
(a)(5) thereof for the issuance of commercial pa- 
per because the commercial paper will have matu- 
rities not in excess of 270 days, current commer- 
cial paper rates for prime borrowers are published 
in daily financial publications and it is impractical 
to invite bids for commercial paper. 


Due notice of the filing of said application- 
declaration has been given in the manner pre- 
scribed in Rule 23 promulgated under the Act 
(HCAR No. 21935) and no hearing has been re- 
quested of or ordered by the Commission. Upon 
the basis of the facts in the record, it is hereby 
found that the applicable standards of the Act and 
rules thereunder are satisfied: 


IT 1S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
application-declaration, as amended, be and it 
hereby is granted and permitted to become effec- 
tive forthwith, except with respect to those borrow- 
ings over which jurisdiction is reserved, subject to 
the terms and conditions prescribed in Rule 24 
promulgated under the Act, except that certificates 
thereunder shall be filed quarterly. 


IT IS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved with respect to the issu- 
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ance of notes to banks by Gulf and SEGCO and 
the issuance and sale of commercial paper to 
dealers by Gulf pending completion of the record 
with respect to those transactions. 


IT IS FURTHER ORDERED that jurisdiction be, 
and it hereby is, reserved with respect to that 
portion of the borrowings requested by Georgia 
and Mississippi in excess of maximum aggregate 
outstanding amounts of $350,000,000 and 
$50,000,000 respectively. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








TRUST INDENTURE ACT OF 1939 





TRUST INDENTURE ACT OF 1939 
Release No. 615A/March 26, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6298A/March 26, 1981 


TRUST INDENTURE ACT OF 1939 
Release No. 619/March 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6302/March 20, 1981 


TRUST INDENTURE ACT OF 1939 
Release No. 620/March 24, 1981 


JERSEY CENTRAL POWER & LIGHT 
COMPANY 


File No. 22—10978 


The Securities and Exchange Commission has is- 
sued a notice giving interested persons until April 
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16, 1981 to request a hearing on an application by 
Jersey Central Power & Light Company (“JCP&L”) 
pursuant to Section 310(b)(1)(ii) of the Trust In- 
denture Act of 1939, declaring that the trusteeship 
of United States Trust Company of New York un- 
der two indentures of JCP&L is not so-likely to in- 
volve a material conflict of interest as to make it 
necessary to disqualify United States Trust of New 
York from acting as trustee. 








INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11681A/March 26, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6298A/March 26, 1981 


INVESTMENT COMPANY ACT OF 1940 
Release No. 11694/March 20, 1981 
SEE 


SECURITIES ACT OF 1933 
Release No. 6302/March 20, 1981 


INVESTMENT COMPANY ACT OF 940 
Release No. 11695/March 20, 1981 

In the Matter of 

EXETER FUND, INC. 

1250 Drummer Lane 

(P.O. Box 1100) 

Valley Forge, Pennsylvania 19482 
(811-1344) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
ACT DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 
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On December 31, 1980, a notice was issued (In- 
vestment Company Act Release No. 11526) of an 
application filed on October 23, 1980, by Exeter 
Fund, Inc. (“Applicant”), an open-end, diversified 
management company registered under the In- 
vestment Company Act of 1940 (‘Act’), for an or- 
der of the Commission declaring that Applicant 
has ceased to be an investment company. 


The notice gave interested persons an opportunity 
to request a hearing and stated that an order 
disposing of the application would be issued un- 
less a hearing should be ordered. No request for a 
hearing has been filed and the Commission has 
not ordered a hearing. 


The matter has been considered, and it is found 
that Applicant has ceased to be an investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of Exeter Fund, Inc. under 
the Act shall forthwith cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11696/March 20, 1981 


In the Matter of 


AMERICAN FUND OF GOVERNMENT 
SECURITIES, INC. 

Two Embarcadero Center 

P.O. Box 7650 

San Francisco, CA 94120 


(811-2422) 

NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 8(f) OF THE ACT FOR AN OR- 
DER DECLARING THAT APPLICANT HAS 
CEASED TO BE AN INVESTMENT COMPANY 


NOTICE IS HEREBY GIVEN that American Fund 
of Government Securities, Inc. (‘Applicant’), reg- 
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istered under the Investment Company Act of 
1940 (‘Act’) as a diversified, open-end, manage- 
ment investment company, filed an application on 
August 29, 1980, and an amendment thereto on 
January 12, 1981, for an order of the Commission, 
pursuant to Section 8(f) of the Act, declaring that 
Applicant has ceased to be an investment compa- 
ny as defined by the Act. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicant states that on October 11, 1973, it regis- 
tered under the Act and filed a registration state- 
ment pursuant to the Securities Act of 1933. Appli- 
cant further states that an initial public offering 
commenced immediately after the registration 
statement was declared effective on December 3, 
1973. 


According to the application, on April 15, 1980, the 
Board of Directors of Applicant, and on April 16, 
1980, the Board of Directors of the Bond Fund of 
America, Inc. (‘BFA’), including a majority of the 
directors who were not interested persons of these 
companies, approved a proposal to merge Appli- 
cant with BFA (“Merger”). BFA is registered under 
the Act as an open-end, diversified, management 
investment company. Both Applicant and BFA em- 
ployed Capital Research and Management Com- 
pany, American Fund Distributors, Inc., and Amer- 
ican Funds Service Company as investment 
adviser, principal underwriter and transfer agent, 
respectively. Applicant states that the directors, in 
making their decisions, determined that the Mer- 
ger was in the best interest of the shareholders of 
both companies and also determined that as a re- 
sult of this transaction the interests of existing 
shareholders would not be diluted. Applicant rep- 
resents that these findings, and the basis upon 
which they were made, are recorded fully in the 
minute books of the Applicant and BFA. 


Applicant states that the definitive proxy materials 
describing the Merger were mailed to its share- 
holders on May 23, 1980, and that a majority of 
the shareholders approved the Merger at the June 
25, 1980, annual meeting of Applicant’s share- 
holders. Accordingly, effective as of the close of 
business on June 25, 1980, Applicant was merged 
into BFA. 


As stated in the application, on June 20, 1980, Ap- 
plicant distributed its final income dividend to its 


592/SEC DOCKET 


shareholders so that immediately prior to the 
Merger, Applicant had outstanding 380,300 shares 
of capital stock, $1 par value, with an aggregate 
value of $8,417,563.47 and a net asset value per 
share of $22.1340. Applicant represents that pur- 
suant to the terms of the Merger, its shareholders 
received 632,464.807 shares of BFA in exchange 
for the 380,300 shares of Applicant (or 1.6631 
shares of BFA for each share of Applicant), such 
exchange being based on the then-current net as- 
set values of Applicant and BFA. Applicant further 
represents that it and BFA were each responsible 
for their own expenses in connection with the 
Merger (Applicant's expenses totaling approxi- 
mately $40,000) and that no brokerage commis- 
sions were paid in connection with the transfer of 
the securities pursuant to the Merger. 


Applicant represents that on June 25, 1980, Arti- 
cles of Merger between it and BFA were filed in 
accordance with the laws of the State of Maryland 
and that Applicant has ceased to be a separate 
corporation. Applicant further represents that at 
this time it has no assets, no debts or liabilities, 
and no shareholders, and that it is not a party to 
any litigation or administrative proceeding, nor is it 
engaging or proposing to engage in any business 
activities other than those necessary for the 
winding up of its affairs. 


Section 8(f) of the Act provides, in part, that when 
the Commission, upon application, finds that a 
registered investment company has ceased to be 
an investment company, it shall so declare by or- 
der and, upon the taking effect of such order, the 
registration of such company under the Act shall 
cease to be in effect. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 14, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington, 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicant at the 
address stated above. Proof of such service (by 
affidavit or, in the case of an attorney-at-law, by 
certificate) shall be filed contemporaneously with 
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the request. As provided by Rule 0-5 of the Rules 
and Regulations promulgated under the Act, an or- 
der disposing of the application will be issued as 
of course following said date unless the Commis- 
sion thereafter orders a hearing upon request or 
upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hear- 
ing is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11697/March 23, 1981 


In the Matter of 


SOUTHWESTERN INVESTORS, INC. 
SOUTHWESTERN INVESTORS INCOME FUND, 
INC. 

FUND OF THE SOUTHWEST, INC. 


and 


SOUTHWESTERN MANAGEMENT & 
RESEARCH CORP. 

1807 Ros Avenue 

Dallas, TX 75201 


(812-4814) 


NOTICE OF FILING OF AN APPLICATION FOR 
AN ORDER PURSUANT TO SECTION 6(c) OF 
THE ACT EXEMPTING PROPOSED TRANSAC- 
TIONS FROM SECTION 22(d) OF THE ACT 


NOTICE IS HEREBY GIVEN that Southwestern In- 
vestors, Inc., Southwestern Investors Income 
Fund, Inc., and Fund of the Southwest, Inc. (col- 
lectively Funds’), each a diversified, open-end, 
registered management investment company, and 
Southwestern Management & Research Corp. 
(“SWMR’”), the principal underwriter and invest- 
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ment adviser of each of the Funds (collectively 
with the Funds, “Applicants”’), filed an application 
on January 30, 1981, requesting an order of the 
Commission, pursuant to Section 6(c) of the In- 
vestment Company Act of 1940 (‘Act’), exempting 
from the provisions of Section 22(d) of the Act the 
proposed offering of shares of the Funds without 
sales charges to holders or beneficiaries of life in- 
surance policies or fixed-dollar and variable annui- 
ty contracts of Southwestern Life Insurance Com- 
pany (‘Southwestern’) who use the proceeds from 
those policies or contracts to purchase shares of 
one or more of the Funds. All interested persons 
are referred to the application on file with the 
Commission for a statement of the representations 
contained therein, which are summarized below. 


Applicants state that Southwestern, through 
intervening corporations, is a wholly-owned sub- 
sidiary of Tenneco Inc., a publicly-held company, 
and that SWMR, through an intervening corpora- 
tion, is also a wholly-owned subsidiary of Tenneco 
Inc. 


Applicants seek an exemptive order which would 
permit the purchases of shares of one or more of 
the Funds with proceeds from death benefit pay- 
ments, maturity values or cash surrender values 
under Southwestern’s life insurance policies or 
fixed-dollar and variable annuity contracts, made 
within 60 days after the date of the checks there- 
for, to be effected without sales charges otherwise 
applicable to purchases of shares in the Funds. 
According to the application, in the case of an in- 
sured or a beneficiary receiving proceeds from 
Southwestern in the form of periodic installment 
payments (such as life insurance settlement op- 
tions, annuity payments or similar installment 
arrangements), each installment will be treated as 
a separate receipt of proceeds for the purpose of 
determining eligibility to purchase shares of the 
Funds without sales charges. Applicants represent 
that the normal sales charges of the Funds vary 
from 7.5 percent to 1 percent of the offering price, 
depending on the size of the purchase being made 
and the number of shares of the Funds then 
owned by the purchaser. Applicants also represent 
that the premiums paid on the Southwestern poli- 
cies or contracts which constitute the source of the 
proceeds to be applied to purchase of shares of 
the Funds have already been subjected to a sales 
charge. 


Section 22(d) of the Act provides, in part, that no 
registered investment company or principal under- 
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writer therefor shall sell any redeemable security 
issued by the company to any person except at a 
current public offering price described in the pro- 
spectus. Section 6(c) of the Act provides, in part, 
that the Commission, by order upon application, 
may conditionally or unconditionally exempt any 
person, security, or transaction, or any class or 
classes thereof, from any provision or provisions 
of the Act or any rule or regulation thereunder, if 
and to the extent that such exemption is necessa- 
ry or appropriate in the public interest and consist- 
ent with the protection of investors and the pur- 
poses fairly intended by the policy and provisions 
of the Act. 


Applicants assert that the granting of the re- 
quested exemption is appropriate in the public in- 
terest and consistent with the protection of inves- 
tors and the purposes fairly intended by the policy 
and provisions of the Act. Applicants believe that if 
the requested exemption is granted there will be 
no harm to the general public interest or to other 
investors in the Funds. Applicants state that, be- 
cause of the affiliation between Southwestern and 
the Funds, the purchase of shares of the Funds 
with proceeds from the Southwestern policies or 
contracts here involved is a conversion of funds 
from one “Southwestern” medium to another. Fur- 
thermore, Applicants claim that since any South- 
western agent can become eligible to sell shares 
of the Funds, and many are so qualified (with a 
large majority of sales of the Funds being made by 
such agents), the customer-agent relationship has 
already been developed by Southwestern agents 
with many of the persons who will be receiving the 
proceeds from the policies or contracts and less 
sales efforts will be required by such agents in 
making sales of shares of the Funds to the per- 
sons receiving the proceeds from the Southwest- 
ern policies or contracts. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 17, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reason for such request, and the issues, if 
any, of fact or law proposed to be controverted, or 
he may request that he be notified if the Commis- 
sion shall order a hearing thereon. Any such com- 
munication should be addressed: Secretary, Secu- 
rities and Exchange Commission, Washington 
D.C. 20549. A copy of such request shall be 
served personally or by mail upon Applicants at 
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the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application will be issued 
as of course following said date unless the Com- 
mission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons 
who request a hearing, or advice as to whether a 
hearing is ordered, will receive any notices and or- 
ders issued in this matter, including the date of the 
hearing (if ordered) and any postponements there- 
of. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11698P/March 23, 1981 


In the Matter of 


PUTNAM DAILY DIVIDEND TRUST and 
PUTNAM FUND DISTRIBUTORS, INC. 
265 Franklin Street 

Boston, Massachusetts 02110 


(812-4801) 


NOTICE OF FILING OF APPLICATION FOR OR- 
DER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING APPLICANTS FROM THE PROVI- 
SIONS OF SECTION 2(a)(41) OF THE ACT AND 
RULES 2a-—4 AND 22c-1 THEREUNDER 


NOTICE IS HEREBY GIVEN that Putnam Daily 
Dividend Trust (‘Fund’), an open-end diversified, 
management company registered under the In- 
vestment Company Act of 1940 (‘Act’) and its 
principal underwriter Putnam Fund Distributors, 
Inc. (‘Distributors’) (collectively ‘“Applicants’”), 
filed an application on january 12, 1981, and 
amendments thereto on February 11, 1981, and 
March 23, 1981, requesting an order of the Com- 
mission, pursuant to Section 6(c) of the Act, ex- 
empting Applicants from the provisions of Section 
2(a)(41) of the Act and Rules 2a—4 and 22c-1 
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thereunder, to the extent necessary to permit the 
Fund to value its assets using the amortized cost 
method of valuation. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations con- 
tained therein, which are summarized below. 


Applicants state that the Fund is organized as 
Massachusetts business trust, and that its invest- 
ment adviser is The Putnam Management Compa- 
ny, Inc. (‘Adviser’). Applicants further state that 
the Fund’s investment objective is to achieve as 
high a rate of current income as is consistent with 
the preservation of capital and maintenance of li- 
quidity through investments in a portfolio of money 
market instruments. Applicants represent that the 
Fund’s portfolio consists exclusively of: bank cer- 
tificates of deposit, bankers’ acceptances, prime 
commercial paper, high-grade short-term corpo- 
rate obligations, securities issued or guaranteed 
as to principal and interest by the United States 
government or its agencies or instrumentalities, 
and repurchase agreements with respect to United 
States Treasury or agency obligations. Applicants 
state that investments in commercial paper will be 
limited to obligations rated Prime-1 Moody’s In- 
vestors Service, Inc.(‘“‘“Moody’s’’) or A-1 by 
Standard & Poor's Corporation (“S&P”), or if not 
rated of comparable quality as determined by the 
Fund's board of trustees. Investments in corporate 
obligations will be limited to those having a maturi- 
ty of one year or less and rated Aaa or Aa by 
Moody’s or AAA or Aa by S&P. 


As here pertinent, Section 2(a)(41) of the Act de- 
fines value to mean: (1) with respect to securities 
for which market quotations are readily available, 
the market value of such securities, and (2) with 
respect to other securities and assets, fair value 
as determined in good faith by an investment com- 
pany’s board of directors. 


Rule 22c-1 provides, in part, that no registered in- 
vestment company or principal underwriter there- 
for issuing any redeemable security shall sell, re- 
deem or repurchase any such security except at a 
price based on the current net asset value of such 
security which is next computed after receipt of a 
tender of such security for redemption or of an or- 
der to purchase or to sell such security. 


Rule 2a-—4 provides, as here relevant, that the cur- 
rent net asset value of a redeemable security is- 
sued by a registered investment company used in 


Volume 22, No. 6, April 7, 1981 


computing its price for the purpose of distribution, 
redemption and repurchase shall be an amount 
which reflects calculations made substantially in 
accordance with the provisions of that rule, with 
estimates used where necessary or appropriate. 
Rule 2a—4 further states that portfolio securities 
with respect to which market quotations are readi- 
ly available shall be valued at current market 
value, and that other securities and assets shall 
be valued at fair value as determined in good faith 
by an investment company’s board of directors. 
Prior to the filing of the application, the Commis- 
sion expressed its view that, among other things, 
Rule 2a—4 under the Act requires that portfolio in- 
struments of “money market” funds be valued with 
reference to market factors, and it would be incon- 
sistent generally with the provisions of Rule 2a—4 
for a “money market” fund to value its portfolio in- 
struments with over 60-days maturities on an 
amortized cost basis (Investment Company Act 
Release No. 9786, May 31, 1977). 


Applicants request an exemption from the provi- 
sions of Section 2(a)(41) of the Act, and Rules 
2a-4 and 22c-1 thereunder, to the extent neces- 
sary to permit the Fund to value its portfolio secu- 
rities using the amortized cost method of val- 
uation. In support of their request, Applicants 
represent that the Fund’s board of trustees has 
concluded that it would be in the best interests of 
its shareholders to use the amortized cost val- 
uation method to maintain the Fund’s share value 
at a constant $1.00. Applicants state that from 
their experience in the marketlace, most “money 
market” fund investors prefer a constant net asset 
value per shae and their investment income to be 
relatively stable. In this regard, Applicants state 
that the amortized cost valuation method would 
permit daily dividends to shareholders which 
would not vary as a result of realized and unreal- 
ized capital gains and losses. Applicants submit 
that the issuance of the requested order is neces- 
sary and appropriate in the public interest and 
consistent with the protection of investors and pur- 
poses fairly intended by the Act. 


Section 6(c) of the Act provides, in part, that upon 
application the Commission may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class or classes of persons, 
securities, or transactions, from any provision or 
provisions of the Act or of any rule or regulation 
thereunder, if and to the extent that such exemp- 
tion is necessary or appropriate in the public inter- 
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est and consistent with the protection of investors 
and the purposes fairly intended by the policy and 
provisions of the Act. 


Applicants assert that their application meets the 
standards of Section 6(c) of the Act in light of the 
Fund’s management policies, and consent to the 
imposition of the following conditions to any order 
granting the requested relief: 


1. In supervising the Fund’s operations and 
delegating special responsibilities involving portfo- 
lio management to the Fund's investment adviser, 
the board of trustees of the Fund undertakes—as 
a particular responsibility within the overall duty of 
care owed to its shareholders—to establish pro- 
cedures reasonably designed, taking into account 
current market conditions and the Fund’s invest- 
ment objectives, to stabilize the Fund’s net asset 
value per share, as computed for the purpose of 
distribution, redemption and repurchase, at $1.00 
per share. 


2. Included within the procedures to be adopted by 
the board of trustees of the Fund shall be the fol- 
lowing: 


(a) Review by the board of trustees, as it 
deems appropriate and at such intervals as 
are reasonable in light of current market con- 
ditions, to determine the extent of deviation, 
if any, of the net asset value per share as de- 
termined by using available market quota- 
tions from the $1.00 amortized cost price per 
share, and the maintenance of records of 
such review." 


(b) In the event such deviation from the $1.00 
amortized cost price per share exceeds 1 of 
1 percent, a requirement that the board of 
trustees will promptly consider what action, if 
any, should be initiated by it. 





'To fulfill this condition, the Fund intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by its 
board of trustees in the exercise of its discretion to 
be appropriate indicators of value which may in- 
clude, inter alia, (1) quotations or estimates of 
market value of indiviudal portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money market instruments published by 
reputable sources. 
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(c) Where the board of trustees believes the 
extent of any deviation from the $1.00 amor- 
tized cost price per share may result in mate- 
rial dilution or other unfair results to investors 
or existing shareholders, it shall take such 
action as it deems appropriate to eliminate or 
to reduce to the extent reasonably practica- 
ble such dilution or unfair results, which may 
include: redeeming shares in kind; selling 
portfolio instruments prior to maturity to real- 
ize capital gains or losses, or to shorten the 
average maturity of portfolio instruments; 
withholding dividends; or utilizing a net asset 
value per share as determined by using 
available market quotations. 


3. The Fund will maintain a dollar-weighted aver- 
age portfolio maturity appropriate to its objective 
of maintaining a stable net asset value per share; 
provided, however, that Applicant will not (a) pur- 
chase any instrument with a remaining maturity of 
greater than one year, or (b) maintain a dollar- 
weighted average portfolio maturity which exceeds 
120 days.? 


4. The Fund will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and will 
record, maintain and preserve for a period of not 
less than six years (the first two years in an easily 
accessible place) a written record of its board of 
trustees’ considerations and actions taken in con- 
nection with the discharge of their responsibilities, 
as set forth above, to be included in the minutes of 
the boards of trustees’ meetings. The documents 
preserved pursuant to this condition shall be sub- 
ject to inspection by the Commission in accord- 
ance with Section 31(b) of the Act, as if such doc- 
uments were reccords required to be maintained 
pursuant to rules adopted under Section 31(a) of 
the Act. 





2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, Appli- 
cant will invest available cash in such a manner as 
to reduce the dollar-weighted average portfolio 
maturity to 120 days or less as soon as reasona- 
bly practicable. 
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5. The Fund will limit its portfolio investments, 
including repurchase agreements, to those United 
States dollar-denominated instruments which its 
board of trustees determines present minimal 
credit risks, and which are of “high quality” as de- 
termined by any major rating service or, in the 
case of any instrument that is not rated, of compa- 
rable quality as determined by its board of trust- 
ees. 


6. The Fund will include in each of its quarterly re- 
ports, as an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to para- 
graph 2(c) above was taken during the preceding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 17, 1981, at 5:30 
p.m., submit to the Commission in writing, a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his or 
her interest, the reasons for such request and the 
issues, if any, of fact or law proposed to be contro- 
verted, or he or she may request that he or she be 
notified if the Commission shall order a hearing 
thereon. Any such communication should be ad- 
dressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule 0-5 of the Rules and Regulations promul- 
gated under the Act, an order disposing of the ap- 
plication herein will be issued as of course follow- 
ing said date unless the Commission thereafter 
orders a hearing upon request or upon the Com- 
mission’s own motion. Persons who request a 
hearing, or advice as to whether a hearing is or- 
dered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11699/March 23, 1981 


In the Matter of 


THE LINCOLN NATIONAL LIFE INSURANCE 
COMPANY 


AND 


THE LINCOLN NATIONAL VARIABLE ANNUITY 
FUND A 

1300 South Clinton Street 

Fort Wayne, Indiana 46801 


(812-4783) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT GRANTING EXEMPTION FROM THE PRO- 
VISIONS OF SECTIONS 22(e), 27(c)(1) and 27(d) 
OF THE ACT 


The Lincoln National Life Insurance Company 
(“Lincoln National’), a stock life insurance compa- 
ny organized under the laws of the State of 
Indiana, and The Lincoln National Variable Annui- 
ty Fund A, a separate account of Lincoln National 
registered under the Investment Company Act of 
1940 (‘Act’) as an open-end, diversified manage- 
ment investment company (hereinafter collectively 
referred to as “Applicants’’) filed an application on 
December 17, 1980, pursuant to Section 6(c) of 
the Act for an order exempting Applicants from the 
provisions of Sections 22(e), 27(c)(1) and 27(d) of 
the Act to the extent necessary to permit compli- 
ance by Applicants with certain provisions of the 
Education Code of the State of Texas, as de- 
scribed therein. 


On February 24, 1981, the Commission issued a 
notice (Investment Company Act Release No. 
11643) of the filing of the application. The notice 
gave interested persons an opportunity to request 
a hearing and stated that an order disposing of the 
application would be issued as of course unless a 
hearing should be ordered. No request for a hear- 
ing has been filed, and the Commission has not 
ordered a hearing. 


The matter has been considered, and it has been 
found that the granting of the application is appro- 
priate in the public interest and consistent with the 
protection of investors and the purposes fairly in- 
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tended by the policy and provisions of the Act. Ac- 
cordingly, IT IS ORDERED, pursuant to Section 
6(c) of the Act, that the application for exemption 
from the provisions of Section 22(e), 27(c)(1), and 
27(d) of the Act to the extent necessary to permit 
compliance with certain provisions of the Educa- 
tion Code of the State of Texas as it would apply 
to variable annuity contracts issued by Lincoln Na- 
tional subsequent to the date of the requested or- 
der, be, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11700/March 24, 1981 


In the Matter of 


BARCLAYS NORTH AMERICAN FINANCE, INC. 
c/o Paul B. Ford, Jr., Esq. 

Simpson Thacher & Bartlett 

One Battery Park Plaza 

New York, New York 10004 


(812-4813) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM ALL PRO- 
VISIONS OF THE ACT 


Barclays North American Finance, Inc. (‘‘Appli- 
cant’), filed an application on January 30, 1981, 
for an order of the Commission, pursuant to Sec- 
tion 6(c) of the Investment Company Act of 1940 


(“Act”), exempting Applicant from all provisions of 
the Act. 


On February 27, 1981, a notice was issued of the 
filing of said application (Investment Company Act 
Release No. 11654). The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order would be issued as of course 
unless a hearing should be ordered. No request 
for a hearing has been filed, and the Commission 
has not ordered a hearing. 
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The matter has been considered, and it is found 
that the granting of the exemption requested pur- 
suant to Section 6(c) of the Act is appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. According- 
ly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from all pro- 
visions of the Act be, and hereby is, granted, ef- 
fective forthwith, subject to the following condi- 
tions: (1) In the case of a public offering of 
long-term debt securities (‘Securities’) in the 
United States, prior to offering the Securities, Ap- 
plicant will file a registration statement under the 
Securities Act of 1933 (1933 Act’) with the Com- 
mission; and (2) In the case of an offering of the 
Securities not requiring registration under the 
1933 Act, Applicant or Barclays Bank Limited 
(“BBL”) will provide any offeree to whom they of- 
fer the Securities in the United States a memoran- 
dum at least as comprehensive as memoranda 
customarily used in such offerings of long-term 
debt securities in the United States; Such memo- 
randum will include a description of material differ- 
ences between United States and United Kingdom 
generally accepted accounting principles; and, in 
the event of subsequent offerings, the memoran- 
dum will be updated at the time thereof to reflect 
material changes in the respective financial posi- 
tions of Applicant and BBL. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11701/March 24, 1981 


In the Matter of 
NATIONWIDE LIFE INSURANCE COMPANY 
and 


MFS VARIABLE ACCOUNT 
One Nationwide Plaza 
Columbus, Ohio 43216 
(812-4821) 


NOTICE OF FILING OF APPLICATION PURSU- 
ANT TO SECTION 11 OF THE ACT FOR AN OR- 
DER APPROVING CERTAIN OFFERS OF EX- 
CHANGE. 


NOTICE IS HEREBY GIVEN that Nationwide Life 
Insurance Company (‘‘Nationwide”), a stock life 
insurance company organized under the laws of 
Ohio, and MFS Variable Account (‘Variable Ac- 
count’), a separate account of Nationwide regis- 
tered under the Investment Company Act of 1940 
(“Act”) as a Unit investment trust (collectively “Ap- 
plicants”), filed an application on February 11, 
1981, pursuant to Section 11 of the Act for an or- 
der approving certain offers of exchange. All inter- 
ested persons are referred to the application on 
file with the Commission for a statement of the 
representations contained therein, which are sum- 
marized below. 


The Variable Account was established by Nation- 
wide in connection with the sale of individual de- 
ferred variable annuity contracts (the ‘“Contracts”’). 
Purchase payments under the Contracts are allo- 
cated to the Fixed Account and/or the Variable Ac- 
count. Variable Account purchase payments are 
invested in shares of one or more mutual funds 
which are registered under the Act. Under an or- 
der granted pursuant to Section 11 on February 
12, 1979 (IC Release No. 10590), Contract Own- 
ers may request transfers of contract value be- 
tween the Fixed Account, consisting of all the gen- 
eral assets of Nationwide other than those held in 
a segregated Variable Account, and any one or 
more of the sub-accounts of the Variable Account, 
each of which is comprised of the shares of one of 
eight mutual funds. Owners may also request 
transfers of Variable Account contract value 
among the Variable Account sub-accounts. With 
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the addition to the Variable Account of a ninth 
mutual fund sub-account, the Massachusetts Fi- 
nancial International Trust (‘MFI’), Applicants re- 
quest approval of similar offers of exchange under 
Section 11. 


Applicants request an order pursuant to Section 
11(a) and 11(c) to permit Contract Owners, upon 
written request, to transfer part or all of their MFI 
sub-account value to Nationwide’s general ac- 
count, or part or all of their general account con- 
tract value to the MFI sub-account. Such transfers 
must be made prior to the earlier of the annuity 
commencement date or the death of the desig- 
nated annuitant. However, no such transfers will 
be permitted prior to the first contract anniversary, 
or within 6 months of any prior transfer. Applicants 
also propose to permit transfers of Variable Ac- 
count contract values among the sub-accounts of 
the Variable Account, including the new MFI sub- 
account, pursuant to such terms and conditions as 
may be imposed by the mutural funds in which the 
sub-accounts of the Variable Account are in- 
vested. Both of the types of transfers described 
above shall be effected with no assessment of any 
kind of transaction or sales charge against Con- 
tract Owners for effecting such transfers. 


Section 11(a) of the Act provides that it shall be 
unlawful for any registered open-end company or 
any principal underwriter for such a company to 
make or cause to be made an offer to the holder of 
a security of such company or any other open-end 
investment company to exchange his security for a 
security in the same or another such company on 
any basis other than the relative net asset values 
of the respective securities to be exchanged, un- 
less the terms of the offer have first been sub- 
mitted to and approved by the Commission. Sec- 
tion 11(c) provides that, irrespective of the basis of 
exchange, the provisions of Section 11(a) shall be 
applicable to any type of offer of the exchange of 
the securities of registered unit investment trusts 
for the securities of any other investment compa- 
ny. 


Applicants assert that the proposed transfer rights 
will afford Contract Owners the flexibility of choice 
between Nationwide’s general account invest- 
ments and the shares of mutual funds having dif- 
ferent investment objectives; and that the granting 
of these rights is in recognition of the potentially 
changing nature of the Contract Owner's invest- 
ment objectives and retirement needs over the 
years. 
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Applicants further assert that the proposed trans- 
fers involve only a change in the Contracts’ under- 
lying accumulation units, which are merely ac- 
counting units of measure to quantify contract 
value, and, thus, do not involve an exchange of a 
unit investment trust security for the security of 
any other investment company However, to avoid 
any questions that might be raised as to the appli- 
cability of Section 11, Applicants are requesting an 
Order pursuant to Section 11, to the extent neces- 
sary, to permit the proposed offer of transfer rights 
described above. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 17, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the matter accompanied by 
a statement as to the nature of his/her interest, the 
reason for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he/she 
may request thtat he/she be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, Washing- 
ton, D.C., 20549. A copy of such request shall be 
served personally or by mail upon Applicants at 
the address stated above. Proof of such service 
(by affidavit or, in the case of an attorney-at-law, 
by certificate) shall be filed contemporaneously 
with the request. As provided by Rule 0-5 of the 
Rules and Regulations promulgated under the Act, 
an order disposing of the application will be issued 
as of course following April 17, 1981, unless the 
Commission thereafter orders a hearing upon re- 
quest or upon the Commission’s own motion. Per- 
sons who request a hearing, or advice as to 
whether a hearing is ordered, will receive any no- 
tices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 11702/March 25, 1981 


In the Matter of 


TUCKER ANTHONY MUTUAL FUND 
Three Center Plaza 
Boston, Massachusetts 02108 


(812-4786) 


ORDER PURSUANT TO SECTION 6(c) OF THE 
ACT EXEMPTING APPLICANT FROM THE PRO- 
VISIONS OF SECTION 2(a)(41) OF THE ACT 
AND RULES 2a-4 and 22C-1 THEREUNDER 


Tucker Anthony Mutual Fund (‘Applicant’), an 
open-end, diversified, management investment 
company, filed an application on December 24, 
1980, and an amendment thereto on February 9, 
1981, requesting an order of the Commission, pur- 
suant to Section 6(c) of the Investment Company 
Act of 1940 (‘Act’), exempting Applicant from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a—4 and 22c-1 thereunder, to the extent neces- 
sary to permit Applicant to value the assets of its 
initial series, Tucker Anthony Cash Management 
Fund (‘Fund’), using the amortized cost method 
of valuation. 


On February 18, 1981, a notice was issued (In- 
vestment Company Act Release No. 11632) of the 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found 
that the granting of the requested exemptions is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the 
Act, that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent re- 
quested be, and hereby is, granted, effective forth- 
with, subject to the following conditions agreed to 
by Applicant: 
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1. In supervising the Fund’s operations and 
delegating special responsibilities involving man- 
agement of the Fund’s portfolio to Applicant's in- 
vestment adviser, Applicant’s trustees under- 
take—as a particular responsibility within the 
overall duty of care owed to its shareholders—to 
establish procedures reasonably designed, taking 
into account current market conditions and the 
Fund’s investment objectives, to stabilize the 
Fund’s net asset value per share, as computed for 
the purpose of distribution, redemption and repur- 
chase, at $1.00 per share. 


2. Included within the procedures to be adopted by 
the trustees shall be the following: 


(a) Review by Applicant's board of trust- 
ees, as it deems appropriate and at 
such intervals as are reasonable in light 
of current market conditions, to deter- 
mine the extent of deviation, if any, of 
the net asset value per share of the 
Fund as determined by using available 
market quotations from the $1.00 amor- 
tized cost price per share, and the main- 
tenance of records of such review." 


(b) In the event such deviation from the 
$1.00 amortized cost price per share of 
the fund exceeds 1 of 1 percent, a re- 
quirement that the trustees will promptly 
consider what action, if any, should be 
initiated. 


(c) Where Applicant’s trustees believe 
the extent of any deviation from the 
Fund’s $1.00 amortized cost price per 
share may result in material dilution or 
other unfair results to investors or ex- 
isting shareholders, it shall take such 
action as it deems appropriate to elimi- 





1To fulfill this condition, Applicant intends to use 
actual quotations or estimates of market value re- 
flecting current market conditions chosen by its 
board of trustees in the exercise of its discretion to 
be appropriate indicators of value which may in- 
clude, inter alia, (1) quotations or estimates of 
market value for individual portfolio instruments, or 
(2) values obtained from yield data relating to 
classes of money maket instruments published by 
reputable sources. 
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nate or to reduce to the extent reasona- 
bly practicable such dilution or unfair re- 
sults, which may include: redeeming 
shares in kind; selling portolio instru- 
ments prior to maturity to realize capital 
gains or losses, or to shorten the Fund’s 
average maturity of portfolio instru- 
ments; withholding dividends; or util- 
izing a net asset value per share as de- 
termined by using available market 
quotations. 


3. Applicant will cause the Fund to maintain a 
dollar-weighted average portfolio maturity appro- 
priate to its objective of maintaining a stable net 
asset value per share for the Fund; provided, how- 
ever, that the Fund will not (a) purchase any in- 
strument with a remaining maturity of greater than 
one year, or (b) maintain a dollar-weighted aver- 
age portfolio maturity which exceeds 120 days.? 


4. Applicant will record, maintain, and preserve 
permanently in an easily accessible place a writ- 
ten copy of the procedures (and any modifications 
thereto) described in paragraph 1 above, and will 
record, maintain and presrve for a period of not 
less than six years (the first two years in an easily 
accessible place) a written record of the trustees’ 
considerations and actions taken in connection 
with the discharge of their responsibilities, as set 
forth above, to be included in the minutes of the 
trustees’ meetings. The documents preserved pur- 
suant to this condition shall be subject to inspec- 
tion by the Commission in accordance with Sec- 
tion 31(b) of the Act, as if such documents were 
records required to be maintained pursuant to 
rules adopted under Section 31(a) of the Act. 


5. Applicant will limit the portfolio investments of 
the Fund, including repurchase agreements, to 
those United States dollar-denominated instru- 
ments which the trustees determine present mini- 
mal credit risks, and which are of “high quality” as 
determined by any major rating service or, in the 


2In fulfilling this condition, if the disposition of a 
portfolio security results in a dollar-weighted aver- 
age portfolio maturity in excess of 120 days, the 
Fund will invest its available cash in such a man- 
ner as to reduce its dollar-weighted average port- 
folio maturity to 120 days or less as soon as rea- 
sonably practicable. 
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case of any instrument that is not rated, of compa- 
rable quality as determined by Applicant's trust- 
ees. 


6. Applilcant will include in each of its quarterly re- 
ports, aS an attachment to Form N-1Q, a state- 
ment as to whether any action pursuant to para- 
graph 2(c) above was taken during the preceeding 
fiscal quarter and, if any such action was taken, 
will describe the nature and circumstances of such 
action. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11703/March 26, 1981 


INTERIM NOTIFICATION FORMS FOR BUSI- 
NESS DEVELOPMENT COMPANIES 


ACTION: Adoption of interim forms; request for 
comments. 


SUMMARY: The Commission is adopting today, 
on an interim basis, three forms to be used by 
companies seeking to be regulated as business 
development companies under the Investment 
Company Act of 1940 as recently amended by the 
Small Business Investment Incentive Act of 1980. 
The three forms are a notice of intent to elect, a 
notification of election, and a notification of with- 
drawal of election. The Commission is also solic- 
iting public comment on whether the interim forms 
should be adopted as permanent forms and, if so, 
whether the forms should be changed in any way. 
Finally, the Commission is making public the views 
of its Division of Investment Management on the 
adaptation of certain existing registration state- 
ment forms for use by business development 
companies. The Commission is taking these ac- 
tions to facilitate the administration of the amend- 
ments to the Investment Company Act of 1940 and 
to provide guidance to companies contemplating 
becoming subject to those sections. 
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EFFECTIVE DATE: March 26, 1981 Comments on 
the interim forms must be received on or before 
June 1, 1981. 


ADDRESSES: All communications on the matters 
discussed in this release should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Com- 
ments should refer to File No. S7-880 and will be 
available for public inspection and copying in the 
Commission’s Public Reference Room, 1100 L 
Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: Di- 
anne E. O'Donnell, Special Counsel, (202) 
272-2116 or Mary K. Crook, Attorney, (202) - 
272-2033, Division of Investment Management, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securi- 
ties and Exchange Commission is adopting today, 
on an interim basis, three forms to be used by 
companies seeking to be regulated as business 
development companies under new provisions of 
the Investment Company Act of 1940 (1940 Act’) 
[15 U.S.C. 80a—-1 et seq. as amended by Pub. L. 
No. 96-477 (October 21, 1980)]: 


(1) Interim Form N-6F [17 CFR 274.15], a form for 
notice of intent to elect to be subject to sections 55 
through 65 of the 1940 Act [15 U.S.C. 80a—54 
through 80a—64] under the 1940 Act, the regula- 
tory provisions applied to business development 
companies; 


(2) Interim Form N-54A [17 CFR 274.53], a form 
for notification of such election under the 1940 
Act; and 


(3) Interim Form N-54C [17 CFR 274.54], a form 
for notification of withdrawal of such election un- 
der the 1940 Act. 


Additionally, the Commission is making known the 
views of its Division of Investment Management on 
appropriate disclosure by business development 
companies on registration statements filed under 
the Securities Act of 1933 (“1933 Act’) [15 U.S.C. 
77a et seq.] and the registration of their securities 
under the Securities Exchange Act of 1934 (1934 
Act’) [15 U.S.C. 78a et seq.]. 
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BACKGROUND 


The Small Business Investment Incentive Act of 
1980 (‘the 1980 Amendments’) [Pub. L. No. 
96-477], inter alia, amended the 1940 Act by es- 
tablishing a new system of regulation for certain 
investment companies called “business develop- 
ment companies.” A business development com- 
pany is in effect defined’ as a domestic, closed- 
end company? that is operated for the purpose of 
making investments in small and developing busi- 
nesses and financially troubled businesses; that 
makes available significant managerial assistance 
to its portfolio companies; and that has notified the 
Commission of its election to be subject to the sys- 
tem of regulation established by sections 55 
through 65 of the 1940 Act. 


Although the system of regulation in sections 55 
through 65 of the 1940 Act has significant similari- 
ties to the regulatory system applied to registered 
investment companies by sections 1 through 53 of 
the 1940 Act [15 U.S.C. 80a-1 through 52], there 
are several important differences. In general, busi- 
ness development companies are permitted great- 
er flexibility in dealing with their portfolio com- 
panies,? issuing securities, and compensating 





1Section 2(a)(48) of the 1940 [15 U.S.C. 80a- 
2(a)(48)]. 


2Closed-end investment companies are manage- 
ment companies which do not offer for sale or 
have outstanding any redeemable security. See 
section 5(a)(2) of the 1940 Act [15 U.S.C. 
80a-5(a)(2)]. 


3Business development companies have greater 
flexibility in dealing with their portfolio companies 
in that only transactions with certain affiliated per- 
sons that are deemed to have the ability to influ- 
ence the company’s actions require prior approval 
by the Commission. See section 57 of the 1940 
Act [15 U.S.C. 80a-—56] and rule 57b-1 [17 CFR 
270.57b-1]. 


4The process of capital formation by business de- 
velopment companies is aided by modifying the 
restrictions placed on other investment companies 
by sections 18 and 23 of the 1940 Act [15 U.S.C. 
80a-18, 80a-23] regarding: (a) the issuance of 
senior securities representing indebteness; (b) the 
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their management.> To be subject to these special 
regulatory provisions, a business development 
company must comply with certain provisions of 
the 1940 Act. A majority of a business develop- 
ment company’s directors must not be interested 
persons of the company as defined in section 
2(a)(19) of the 1940 Act [15 U.S.C. 80a-2 
(a)(19)].6 Such a company is restricted in the kind 
of investments it can make, unless at the time the 
investment is made at least seventy percent of the 
company's assets (excluding assets necessary to 
maintain the business, such as office furniture) are 
represented by, in general, securities of small, de- 
veloping businesses or financially troubled busi- 
nesses and such liquid assets as cash or cash 
items, Government securities, or short-term, high 
quality debt securities.’ The company must annu- 
ally furnish to its shareholders a statement, in 
such form and manner as the Commission may 
prescribe by rules, about the risks involved in in- 
vesting in a business development company due 
to the nature of its portfolio.® 


In order to elect to be regulated as a business de- 
velopment company, a company must have a 





issuance of senior securities accompanied by war- 
rants, options, or rights to subscribe or convert to 
voting securities; and (c) the sale of common stock 
at prices below net asset value. Sections 61 
(a)(1)—(a)(3)(A( (capital structure) and 63(2) (dis- 
tribution and repurchase of securities) of the 1940 
Act [15 U.S.C. 80a-60(a) (1) through 80a- 
60(a)(3)(A), 80a—62(2)]. 


5Business development companies are permitted 
to pay performance-based compensation in one of 
three ways: through profit-sharing plan; through an 
executive compensation plan based on the issu- 
ance of warrants, options, or rights to purchase 
voting securities of the company; or through a per- 
formance fee arrangement with an external invest- 
ment adviser. Sections 57(n) and 61(a) (3) (B) of 
the 1940 Act [15 U.S.C. 80a-56(n), 
80a-—60(a)(3)(B)]; section 205(C) of the Invest- 
ment Advisers Act of 1940 (‘the Advisers Act’) [15 
U.S.C. 80b-5(C)]. 


6 Section 56 of the 1940 Act [15 U.S.C. 80a—55]. 


7Section 55(a) of the 1940 Act [15 U.S.C. 
80a—54(a)]. 


8Section 64 of the 1940 Act [15 U.S.C. 80a—63]. 
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class of equity securities registered under section 
12 of the 1934 Act [15 U.S.C. 78(7)] or have filed 
a registration statement under that section. Ac- 
cordingly, business development companies must 
comply with the periodic reporting requirements 
under the 1934 Act, including annual reports 
(Form 10-K [17 CFR 249.310]), quarterly reports 
(Form 10-Q [17 CFR 249.308a]), and reports of 
certain material changes (Form 8-K [17 CFR 
249.308]), rather than with those in section 30 of 
the 1940 Act [15 U.S.C. 80a-—29].2 Business de- 
velopment companies are not required to register 
as investment companies under the 1940 Act. Aft- 
er registering its securities under the 1934 Act, a 
company which meets the definition may become 
a business development company by filing with 
the Commission a notification of election to be 
subject to sections 55 through 65.1° 


After a company has elected to be subject to sec- 
tions 55 through 65 of the 1940 Act, it may volun- 
tarily withdraw its election by so notifying the 
Commission.'' Such withdrawal is effective imme- 
diately upon receipt by the Commission. Upon its 
withdrawal the company may be subject to sec- 
tions 1 through 53 of the 1940 Act. 


ADOPTION OF INTERIM FORMS 


Congress, in adopting the 1980 Amendments, 
contemplated the development of certain forms to 
be used by a company in connection with its elec- 
tion to be a business development company or its 
withdrawal of such an election. The reports ac- 
companying both the House bill that was enacted 
as the 1980 Amendments and the substantially 
similar Senate bill expressed the Congressional 
intent that the Commission adopt new forms or 
adapt existing ones for these purposes on an ex- 
pedited or emergency basis.'? For this reason, 





®See section 54(a) of the 1940 Act [15 U.S.C. 
80a-—53(a)]. 


hd. 


Section 54(c) of the 1940 Act [15 U.S.C. 
80a-—53(c)]. 


12H.R. Rep. No. 1341, 96th Cong., 2d Sess. 38 
(1980); S. Rep. No. 958, 96th Cong., 2d Sess. 23 
(1980). 
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and since the 1980 Amendments became effective 
immediately upon signing, the Commission is 
adopting, on an interim basis and without prior no- 
tice and opportunity for comment, three forms to 
be used to notify the Commission of: (1) a compa- 
ny’s intent to file a notification of election (Form 
N-6F) (‘Notice of Intent’); (2) a company’s elec- 
tion to be regulated as a business development 
company (Form N-54A) (‘Election’); and (3) a 
company’s withdrawal from business development 
company status (Form N-54C) (‘withdrawal’). Al- 
though these forms are being adopted as an inter- 
im measure without prior notice, public comment is 
requested on whether the forms should be adopt- 
ed on a permanent basis and, if so, whether the 
forms should be changed in any way. 


Notice of Intent To Elect (Form N-6F) 


Certain companies may have to make a filing with 
the Commission before they are ready to elect to 
be subject to sections 55 through 65 of the 1940 
Act. A company that is excluded from the definition 
of investment company by section 3(c)(1) of the 
1940 Act [15 U.S.C. 80a-3 (c)(1)], because it has 
fewer than one hundred shareholders and is not 
making a public offering of its securities, may lose 
its exclusion solely because it proposes to make a 
public offering of securities as a business develop- 
ment company. To deal with this problem, section 
6(f) of the 1940 Act provides that “any closed-end 
company which—...would be excluded from the 
definition of an investment company by section 
3(c)(1), except that it presently proposes to make 
a public offering of its securities as a business de- 
velopment company, and has notified the Com- 
mission, in a form and manner which the Commis- 
sion may, by rule, prescribe, that it intends in good 
faith to file, within 90 days, a notification of elec- 
tion to become subject to the provisions of sec- 
tions 55 through 65, shall be exempt from sections 
1 through 53, except to the extent provided in sec- 
tions 59 through 65.”'S 





13Section 6(f) of the 1940 Act [15 U.S.C. 80a- 
6(f)]. The legislative history of section 6(f) states 
that the section “in effect, extends the exclusion of 
section 3(c)(1) to a company which proposed to 
make a public offering of its securities as a busi- 
ness development company but had not yet done 
so. To the extent such a company needed to 
restructure its financial affairs or otherwise take 
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A Notice of Intent must include basic identifying in- 
formation about the company, such as its name, 
address, and agent for service of process. A No- 
tice of Intent also must affirm that the company is 
eligible to file the notice. 


Notification of Election (Form N-54A) 


An Election must contain basic identifying informa- 
tion as well as a certification that the company is a 
business development company as defined in sec- 
tions 2(a)(48)(A) and (B) of the 1940 Act. An Elec- 
tion will be effective upon receipt. 


Notification of Withdrawal of Election 
(Form N-54C) 


Form N-54C requires basic identifying information 
and a statement of the reason for the company’s 
withdrawal. Disclosure as to the company’s reason 
for withdrawal will assist the Commission in 
determining whether the company or its successor 
has become subject to sections 1 through 53 of 
the 1940 Act. The Withdrawal will be effective 
upon receipt. 


BUSINESS DEVELOPMENT COMPANY 
REGISTRATION AND DISCLOSURE 
UNDER THE 1933 AND 1934 ACTS 


Congress also expressed the intent that the Com- 
mission adopt new registration forms and adapt 





FOOTNOTE, Continued 


action preparatory to its proposed offering, it 
would be able to do so free of the registration and 
other requirements of the [1940] Act, during that 
90 day period.” H.R. Rep. No. 1341, 96th Con., 2d 
Sess. 37 (1980). Similar language appears in the 
report accompanying the Senate bill. S. Rep. No. 
958, 96th Con., 2d Sess. 21 (1980). Accordingly, it 
would appear that a company relying on the sec- 
tion 6(f) exemption must continue to qualify for ex- 
clusion under section 3(c)(1); that is, during the 
ninety day period contemplated by section 6(f), it 
would appear that the company should not have 
more than 100 beneficial owners of its securities 
or make a public offering. Similarly, it would ap- 
pear that before making a public offering of its se- 
curities as a business development company, the 
company would have to file an Election. 
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existing ones for business development com- 
panies on an expedited basis.14 The Commission 
is not adopting new registration statement forms 
for business development companies at this time, 
however, because additional experience with the 
operations of such companies appears necessary 
before new forms are developed. To provide guid- 
ance to companies that are contemplating becom- 
ing business development companies, the Com- 
mission is making public the views of its Division 
of Investment Management, the division responsi- 
ble for processing disclosure documents and re- 
ports filed by business development companies, 
as to the existing registration forms that should be 
used by such companies. In addition, the Commis- 
sion is making known the Division’s views on the 
disclosure that may be appropriate to inform in- 
vestors about the special characteristics of busi- 
ness development. 


Deregistration Under the 1940 Act 
and Registration Under the 
1933 and 1934 Acts 


After an already existing registered investment 
company has filed an election to be regulated as a 
business development company, the Commission 
on its own motion will declare by order under sec- 
tion 8(f) of the 1940 Act [15 U.S.C. 80a-8(f)] that 
the company’s registration under section 8 of the 
1940 Act has ceased to be in effect. Such an order 
will be made effective retroactively, as of the time 
the Commission received the company’s Election. 
The Commission will take such an action because 
the company will no longer be regulated as a reg- 
istered investment company under the 1940 Act 
and because section 8 of the 1940 Act, requiring 
registration of investment companies, does not ap- 
ply to business development companies.'° 


Business development companies are required by 
section 54(a) of the 1940 Act to have a class of 
equity securities registered under section 12 of the 
1934 Act. Business development companies that 
do not already have a class of equity securities 
registered under the 1934 Act should register se- 





14H.R. Rep. No. 1341, 96th Cong., 2d Sess. 38 
(1980); S. Rep. No. 958, 96th Cong., 2d Sess. 23 
(1980). 


15See sections 6(f) and 59 of the 1940 Act [15 
U.S.C. 80a-6(f), 80a—58]. 
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curities under the 1934 Act on Form 10 [17 CFR 
249.210], the general form for registration of secu- 
rities under the 1934 Act, or on Form 8-A [17 CFR 
249.208a], the registration statement for certain 
classes of securities under the 1934 Act. Business 
development companies that plan to make a pub- 
lic offering requiring registration under the 1933 
Act should register securities under the 1933 Act 
on Form N-2 [17 CFR 239.14, 17 CFR 
274.11a-1], the registration form used by closed- 
end investment companies. 


A company may register under the 1934 Act on 
Form 8-A if it has already filed a registration state- 
ment under the 1933 Act, or if it registers under 
the 1934 Act simultaneously with the filing of its 
registration statement under the 1933 Act and its 
Election under the 1940 Act. All other companies 
should register under the 1934 Act on Form 10. In 
answering item 1 (“Business”) of Form 10, a com- 
pany intending to elect to be regulated as a busi- 
ness development company under the 1940 Act 
should state clearly that it is or intends to be a 
business development company. If a company is 
filing a registration statement under the 1934 Act, 
or registration statements under the 1933 and 
1934 Acts, simultaneously with an Election under 
the 1940 Act, all filings should be submitted in the 
same package. 


A registered investment company with a class of 
equity securities that would have been required to 
be registered pursuant to section 12 (g)(1) of the 
1934 Act [15 U.S.C. 78(7)(g)(1)],"®© except for sec- 
tion 12(g)(2)(B) of that Act [15 U.S.C. 
78(7)(g)(2)(B)],17 may file an Election without filing 
a registration statement under the 1934 Act. Rule 
12g-2 under the 1934 Act [17 CFR 240.12g-2] 
states that such securities will be deemed to be 
registered pursuant to section 12(g)(1) upon the 





'6Section 12(g)(1) requires issuers with total as- 
sets exceeding $1,000,000 and a class of equity 
security held of record by at least 500 persons to 
register such security with the Commission. 


'7Section 12(g)(2)(B) exempts from the registra- 
tion requirement of section 12(g)(1) “any security 
issued by an investment company registered pur- 
suant to section 8 of the Investment Company Act 
of 1940.” 
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termination of the issuing company’s registration 
under section 8 of the 1940 Act, if at the time of 
such termination securities of the class are held of 
record by at least 300 persons. As stated above, 
the order terminating an investment company’s 
registration will be made effective as of the time 
the company’s election was received by the Com- 
mission. As a result, an investment company that 
meets the requirements of rule 12g-2 will have 
had a class of equity securities registered under 
section 12 of the 1934 Act as of the time its Elec- 
tion was filed. Of course, a registered investment 
company that cannot rely on rule 12g-2 (for exam- 
ple, because it has fewer than 300 shareholders of 
record at the time of its election) must file a regis- 
tration statement under the 1934 Act. 


The Commission is considering ways to reduce 
the complexities of the registration process for 
business development companies. In this regard, 
the Commission is considering whether to amend 
rule 12g-2 to permit registered investment 
companies with fewer than 300 shareholders at 
the time of election to rely on that rule in lieu of fil- 
ing a 1934 Act registration statement, at such time 
as it might amend 1933 Act and 1934 Act forms to 
include special provisions for business develop- 
ment companies. 


Prospectus Disclosure 


Because of the special characteristics of business 
development companies, the disclosure they pro- 
vide on Form N-2 will differ in several respects 
from that of registered closed-end investment 
companies. To provide guidance to companies 
contemplating making a public offering as a busi- 
ness development company, the areas in which 
the Division of Investment Management believes 
additional disclosure may be appropriate are listed 
below. The exact nature of the disclosure provided 
may vary significantly according to the specific cir- 
cumstances of the registrant. Moreover, the Divi- 
sion may modify its views as it gains more experi- 
ence with the operations of business development 
companies. 


1. Special Risks. The special risks of investing in 
a business development company, such as risks 
proceeding from a portfolio heavily invested in se- 
curities of small and developing or financially 
troubled businesses or in industries subject to rap- 
id technological change, should be disclosed. 
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2. Financial Information. (a) Business develop- 
ment companies should include disclosure compa- 
rable to that operating companies provide pursu- 
ant to items 10 (‘Selected financial data’) and 11 
(“Management’s discussion and analysis of finan- 
cial condition and results of operations’) of Regu- 
lation S-K [17 CFR 229.20]. The per share table 
(item 3 of Form N-2) may be deleted. 


(b) If not disclosed elsewhere in the prospectus, 
the company’s Schedule of Investments should in- 
dicate investments that are not qualifying invest- 
ments under section 55(a) of the 1940 Act. Ina 
footnote, or otherwise, the significance of non- 
qualification should be explained. 


3. Small Business Investment Company Subsidi- 
aries. A business development company with a 
wholly-owned small business investment company 
subsidiary should disclose whether the subsidiary 
is regulated as a business development company 
or as an investment company registered under the 
1940 Act, and what percentage of the parent com- 
pany’s assets are, or are expected to be, invested 
in the subsidiary. The business development 
company should also describe the small business 
investment company’s operations, including any 
material differences in investment policies be- 
tween the business development company and its 
small business investment company subsidiary. 


4. Portfolio Companies. (a) Because business de- 
velopment companies are likely to make invest- 
ments of a long-term nature in a relatively small 
number of portfolio companies, the Division be- 
lieves that detailed disclosure about the portfolio 
companies of a business development company is 
necessary for evaluating the nature of an invest- 
ment in a business development company. Al- 
though the amount of disclosure may vary accord- 
ing to the extent of the business development 
company’s investment in the portfolio company, 
areas of recommended disclosure include the fol- 
lowing: 





'8See, in this connection, Investment Company 
Act Release No. 11493 (Dec. 16, 1980) [45 FR 
83479, Dec. 19, 1980] (interim adoption of rules 
57b-1 and 60a-1 under the 1940 Act); Investment 
Company Act Release No. 11675 (March 9, 1981) 
[46 FR 11673, March 13, 1981] (permanent adop- 
tion of rules 57b-1 and 60a-1). 
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(1) the names and addresses of the portfolio 
companies; 


(2) the nature of their businesses (including such 
factors as the company’s relationship to its com- 
petitors, market share, dependence on a small 
number of customers, operating history, and par- 
ticular vulnerability to changes in government reg- 
ulation, interest rates, or industrial technology); 


(3) the title, class, percentage of class, and value 
of all securities of the portfolio companies owned 
or held by the business development company; 


(4) the amount and general terms of all loans to 
portfolio companies; and 


(5) the relationship of the companies to the regis- 
trant. This disclosure should include a discussion 
of the extent to which the registrant generally 
makes available significant managerial assistance 
to its portfolio companies. Any other material busi- 
ness, professional, or familly relationship between 
the officers and directors of the business develop- 
ment company and the portfolio company, its offi- 
cers, or directors should also be disclosed. 


(b) A company with an operating history should 
consider the effect on its operations of compliance 
with section 55(a) of the 1940 Act and should dis- 
cuss in the prospectus anticipated changes in its 
operations as a result of its compliance. In particu- 
lar, the company should discuss whether the re- 
quired investments in qualifying assets will be con- 
sistent with its recent operating history and the 
extent to which changes in the company’s invest- 
ment policies and practices need to be made. 


5. Special Compensation. \|f a business develop- 
ment company has a profit-sharing plan pursuant 
to section 57(n) of the 1940 Act [15 U.S.C. 
80a-—56(n)] or an executive compensation plan 
pursuant to section 61(a)(3)(B) of the 1940 Act, 
the plan should be described. 


Additional Disclosure 


In the registration statement, but not necessarily 
in the prospectus, a business development com- 
pany should include information demonstrating the 
company’s compliance with provisions of the 1940 
Act with reference to any special compensation 
plan which the company might have (sections 
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57(n) and 61(a)(3)(B)); its capital structure, 
including warrants, options, and rights (section 
61(a)(3)(A)) and asset coverage of senior securi- 
ties (section 61(a)(1)); and the company’s internal 
controls on transactions with affiliates (section 
57(h) (15 U.S.C. 80a—56(h))). 


PROCEDURAL MATTERS 


The Commission believes it appropriate in light of 
the enactment and effectiveness of the Small 
Business Investment Incentive Act of 1980 to 
adopt interim Forms N-6F, N-54A, and N-54C. 
Accordingly, the Commission, pursuant to section 
4(b) of the Administrative Procedure Act [5 U.S.C. 
553(b)], for good cause finds that prior notice and 
comment on interim Forms N-6F, N-54A, and 
N-54C are unnecessary and contrary to the public 
interest. In addition, the Commission, pursuant to 
section 4(d) of the Administrative Procedure Act [5 
U.S.C. 553(d)], finds good cause to adopt the fore- 
going interim forms, effective immediately, in light 
of the recent enactment of the Small Business In- 
vestment Incentive Act of 1980, since any delay in 
such action by the Commission would, in its view, 
be inconsistent with the intent of Congress to facil- 
itate the process by which issuers may elect to be 
regulated as business development companies. 


TEXT OF FORM 


Subpart A of Part 274 of Chapter II of Title 17 of 
the Code of Federal Regulations is hereby 
amended as follows: 


PART 274—FORMS PRESCRIBED UNDER THE 
INVESTMENT COMPANY ACT OF 1940 


1. By adding §274.15 to read as follows: 


§274.15 Form N-6F, notice of intent to elect to be 
subject to sections 55 through 65 of the Invest- 
ment Company Act of 1940. 


This form shall be used by a company that would 
be excluded from the definition of an investment 
company by section 3(c)(1) of the Investment 
Company Act of 1940 [15 U.S.C. 80a—3(c)(1)], ex- 
cept that at the time of filing it proposes to make a 
public offering of its securities as a business de- 
velopment company, to notify the Securities and 
Exchange Commission that the company intends 
in good faith to file, within 90 days, a notification of 
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election to become subject to the provisions of 
sections 55 through 65 of the Investment Compa- 
ny Act of 1940 [15 U.S.C. 80a—54 through 64]. 


2. By adding §274.53 to read as follows: 


§274.53 Form N-54A, notification of election to be 
subject to sections 55 through 65 of the Invest- 
ment Company Act of 1940 filed pursuant to sec- 
tion 54(a) of the Act. 


This form shall be used pursuant to section 54(a) 
of the Investment Company Act of 1940 [15 U.S.C. 
80a—53(a)] by a company of the type defined in 
sections 2(a)(48)(A) and (B) of the Investment 
Company Act of 1940 [15 U.S.C. 80-2(a)(48)(A) 
and (b)] to notify the Securities and Exchange 
Commission of its election to be subject to the pro- 
visions of sections 55 through 65 of said act [15 
U.S.C. 80a—54 through 64]. 


3. By adding §274.54 to read as follows: 


§274.54 Form N-54C, notification of withdrawal of 
election to be subject to sections 55 through 65 of 
the Investment Company Act of 1940 filed pursu- 
ant to section 54(c) of the Investment Company 
Act of 1940. 


This form shall be used pursuant to section 54(c) 
of the Investment Company Act of 1940 [15 U.S.C. 
80a-—53(c)] by a business development company 
to file a notice of withdrawal of its election under 
section 54(a) of the Investment Company Act of 
1940 [15 U.S.C. 80a—53(a)]. 


The text of the forms is set forth in the appendix to 
this release. 


REGULATORY FLEXIBILITY CERTIFICATION 


The Acting Chairman of the Commission has certi- 
fied that the proposed forms, if promulgated, will 
not have a significant economic impact on a sub- 
stantial number of small entities. 


The view of the Commission’s Division of Invest- 
ment Management regarding appropriate disclo- 
sure by business development companies are not 
rules and, therefore, not subject to the Regulatory 
Flexibility Act [5 U.S.C. 600 et seq.]. 
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STATUTORY AUTHORITY By the Commission. 


The Commission hereby adopis Form N-6F, George A. Fitzsimmons 
N-54A, and N-54C pursuant to section 6(f) [15 Secretary 

U.S.C. 80a-6(f)], section 38(a) [15 U.S.C. 
80a-37(a)], section 54 [15 U.S.C. 80a-53], and 
section 59 [15 U.S.C. 80a—58] of the 1940 Act. 





FORM N-6F 


Securities and Exchange Commission 
Washington, D.C. 20549 


FORM N-6F 


NOTICE OF INTENT TO ELECT TO BE SUBJECT TO SECTIONS 
55 THROUGH 65 OF THE INVESTMENT COMPANY ACT OF 1940 


The undersigned hereby notifies the Securities and Exchange Commission 
that it intends to file a notification of election to be subject to sec- 
tions 55 through 65 of the Investment Company Act of 1940 (the "Act") 
and in connection with such notice submits the following information: 


Name: * 





Address of Principal Business Office (No. & Street, City, State, 


Zip Code): 








Telephone Number (including area code): 





Name and address of agent for service of process: 











*In selecting a name a campany should consider the following: (a) section 
35(d) of the Act; (b) the current list of companies registered under the 
Act (in order to ascertain if the name is similar to that of any existing 
campany); and (c) its corporate policies. 
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The undersigned company hereby notifies the Securities and Exchange 
Commission that it intends to file a notification of election to be subject 
to sections 55 through 65 of the Act within ninety days of the date of this 
filing. ‘The company would be excluded from the definition of an investment 
company by section 3(c)(1) of the Act, except that it presently proposes to 


make a public offering of its securities as a business development company. 


SIGNATURE 
Pursuant to the requirements of section 6(f) of the Act, the undersigned 
company has caused this notice of intent to elect to be subject to sections 55 
through 65 of the Act pursuant to section 54(a) of the Act to be duly executed 


on its behalf in the city of and the state of 





on the day of 





‘(SEAL] 





(Name of Company) 


By 


(Name of director, officer or general 
partner signing on behalf of the com 
pany) 








(Title) 
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INSTRUCTIONS FOR FORM N-6F 


Read instructions carefully before preparing this 
notice. It may be returned as not acceptable for fil- 
ing unless it is prepared, executed, and filed sub- 
stantially in accordance with these instructions. 
This form is not to be used as a blank form to be 
filled in, but only as a guide in the preparation of a 
notice of intent to file a notification of election. The 
form should be filed on paper 8¥2 x 11 inches in 
size. 


(a) This form shall be used pursuant to section 6(f) 
of the Act to notify the Commission of the compa- 
ny’s intent to file a notification of election to be 
subject to sections 55 through 65 of the Act. The 
form should not be filed by a company that at the 
time of filing has more than one hundred beneficial 
owners of its securities, or by a company that ex- 
pects to have more than one hundred beneficial 
owners of its securities before a notification of 
election will be filed. Such a company should con- 
sider whether or not it needs to file a notification of 
registration under section 8(a) of the Act or a noti- 
fication of election under section 54(a) of the Act. 
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(b) Signature. 


An original and three copies of the notice of intent 
to file a notification of election shall be filed. The 
three copies may have facsimile or typed signa- 
tures. If the company is a business development 
company having a board of directors, the original 
notice of intent to file a notification of election shall 
be signed on behalf of the company by a director, 
officer, or trustee. If the company is a partnership, 
the original notice shall be signed by a general 
partner. 


(c) Filing. 


The notice of intent to elect and all inquiries and 
communication with respect thereto shall be for- 
warded to the Securities and Exchange Commis- 
sion, Washington, D.C. 20549. 


(d) Fee. 


There is no fee charged for filing the notice of in- 
tent to elect. 
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FORM N-54A 


Securities and Exchange Commission 
Washington, D.C. 20549 


FORM N-54A 
NOTIFICATION OF ELECTION TO BE SUBJECT TO SECTIONS 55 
THROUGH 65 OF THE INVESTMENT COMPANY ACT OF 1940 FILED 
PURSUANT TO SECTION 54(a) OF THE ACT 
The undersigned business development company hereby notifies the Securi- 

ties and Exchange Commission that it elects, pursuant to the provisions of 
section 54(a) of the Investment Company Act of 1940 (the "Act"), to be sub- 
ject to the provisions of sections 55 through 65 of the Act and, in connection 


with such notification of election, submits the following information: 


Name: 





Address of Principal Business Office (No. & Street, City, State, Zip Code): 





Telephone Number (including area code): 





Name and address of agent for service of process: 











Check one of the following: 


The campany has filed a registration statement for a class of equity 
securities pursuant to section 12 of the Securities Exchange Act of 
1934. Give the file number of the registration statement or, if the 
file number is unknown or has not yet been assigned, give the date 
on which the registration statement was filed: 





The campany is relying on rule 12q-2 under the Securities Exchange Act of 


1934 in lieu of filing a registration statement for a class of equity 
securities under that Act. 
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The file number of the registration as an investment company pursuant to 


section 8(a) of the Act, if any, of the company: 





The file number of the registration as an investment company pursuant to 


section 8(a) of the Act, if any, of any subsidiary of the company: 


The undersigned company certifies that it is a closed-end company organized 


under the laws of (state) and with its principal place 





of business in (state); that it will be operated for the purpose 





of making investments in securities described in sections 55(a)(1) through 
(3) of the Investment Company Act of 1940; and that it will make available 
significant managerial assistance with respect to issuers of such securities 
as represent 70 percent of the total assets of the company for purposes of 


the computation required by section 55(a) of the Act. 


Pursuant to the requirements of the Act, the undersigned company has caused 
this notification of election to be subject to sections 55 through 65 of the 
Investment Company Act of 1940 to be duly signed on its behalf in the city 
of and state of on the day of AD -« 


Signature 








(Name of director, officer, or general 
partner signing on behalf of the 
company ) 


Title 





Attest: 








(Title) 
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INSTRUCTIONS FOR FORM N-54A 


Read instructions carefully before preparing the 
notification of election. A notification of election 
may be returned as not acceptable for filing unless 
it is prepared, executed, and filed substantially in 
accordance with these instructions. This form is 
not to be used as a blank form to be filled in, but 
only as a guide in the preparation of a notification 
of election. The form should be filed on paper 
82 x 11 inches in size. 


(a) This form shall be used as the notification of 
election to be subject to sections 55 through 65 of 
the Act filed with the Commission pursuant to sec- 
tion 54(a) of the Act. 


(b) Signature. 


An original and seven copies of each notification 
of election shall be filed. The seven copies of the 
notification of election shall be filed. The seven 
copies of the notification of election may have fac- 
simile or typed signatures. If the company is a 


business development company having a board of 
directors, the original notification of eleciion shall 
be signed on behalf of the company by a director, 
officer, or trustee. If the company is a partnership, 
the original notification shall be signed by a gener- 
al partner. 
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(c) Filing. 


The notification of election and all inquiries and 
communications with respect thereto shall be for- 
warded to the Securities and Exchange Commis- 
sion, Washington, D.C. 20549. 


(d) Fee 


there is no fee charged for filing the notification of 
election. 


(e) Rule 129-2. 


Only companies with a class of equity securities 
that would have been required to be registered 
pursuant to section 12(g)(1) of the Securities Ex- 
change Act of 1934 except for the exemption from 
registration under section 12(g)(2)(B), and that is 
held of record by at least 300 persons, may rely on 
rule 12g-2. All other companies must register a 
class of equity Securities under section 12 of the 
Securities exchange Act of 1934 before or simulta- 
neously with the filing of this notification of elec- 
tion. 


(f) Name. 


In selecting a name a company should consider 
the following: (a) section 35(d) of the Act; (b) the 
current list of companies registered under the Act 
(in order to ascertain if the name is similar to that 
of any existing company); and (c) its corporate 
policies. 
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FORM N-54C 


Securities and Exchange Commission 
Washington, D.C. 20549 


FORM N-54C 
NOTIFICATION OF WITHDRAWAL OF ELECTION TO BE SUBJECT TO 
SECTIONS 55 THROUGH 65 OF THE INVESTMENT COMPANY ACT OF 


1940 FILED PURSUANT TO SECTION 54(c) OF THE INVESTMENT 
COMPANY ACT OF 1940 


The undersigned business development company hereby notifies the 
Securities and Exchange Commission that it withdraws its efection to be 
subject to sections 55 through 65 of the Investment Company Act of 1940 


(the "Act"), pursuant to the provisions of section 54(c) of the Act, and in 


connection with such notice of withdrawal of election submits the following 


information: 


Name: 





Address of Principal Business Office (No. & Street, City, State, Zip Code): 





Telephone Number (including area code): 





File Number under the Securities Exchange Act of 1934: 





In addition to campleting the cover page, a campany withdrawing its 
election under section 54(a) of the Act must state one of the following 
bases for filing the notification of withdrawal: 

A. The company has never made a public offering of its securities; 

does not have more than 100 securityholders for purposes of section 
3(c)(1) of the Act and the rules thereunder; and does not propose 
to make a public offering. 
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The company (1) has distributed substantially all of its assets 

to its securityholders and has effected, or is in the process of 
effecting, a winding-up of its affairs, and (2) is not liquidating 
as part of a merger. 

The company has (1) sold substantially all of its assets to another 
company; or (2) merged into or consolidated with another company. 
Give the name of the other company and state whether the other car 
pany is a registered investment company, a company excluded from 
the definition of an investment company by section 3(c)(1) of the 
Act, a business development campany, or none of the above. 

The company has changed the nature of its business so as to cease 
to be a business development company, and such change was authorized 
by the vote of a majority of its outstanding voting securities or 
partnership interests. Describe the company's new business. Give 
the date of the shareholders’ or partners' meeting and the number 
of votes in favor of and opposed to the change. 


The company has filed a notice of registration under section 8 of 


the Act. State the filing date of the company's notice of regis- 


tration (Form N-8A) under the Act. 


Other. Explain the circumstances surrounding the withdrawal of 


election. 
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Form of signature: 
Pursuant to the requirements of the Act, the undersigned company has 


caused this notification of withdrawal of election to be subject to sections 


55 through 65 of the Act to be duly signed on its behalf in the city 


and state of on the day of 











Signature 





(Name of company) 


By 


(Name of director, officer, or general 
partner signing on behalf of the company) 





Title 
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INSTRUCTIONS FOR FORM N-54C 


Read instructions carefully before preparing this 
notification. It may be returned as not acceptable 
for filing unless it is prepared, excuted, and filed 
substantially in accordance with these instruc- 
tions. This form is not to be used as a blank form 
to be filled in, but only a guide for the preparation 
of a notification of withdrawal. The form should be 
filed on paper 8¥2 x 11 inches in size. 


(a) This form shall be used pursuant to section 
54(c) of the Act to notify the Commission of the 
company’s withdrawal of its notification of election 
to be subject to sections 55 through 65 of the Act. 
Such withdrawal will be effective immediately 
upon receipt by the Commission. Companies filing 
this notification should be aware that it is only a 
withdrawal from the regulatory system applicable 
to business development companies, described in 
sections 55 through 65 of the Act. A company 
which files this notification may be subject to sec- 
tions 1 through 53 of the Act unless it qualifies for 
another exemption from those sections. 


(b) Signature. 


An original and three copies of the notification of 
withdrawal of election shall be filed. The three 
copies may have facsimile or typed signatures. If 
the company is a business development company 
having a board of directors, the original notification 
of withdrawal of election shall be signed on behalf 
of the company by a director, officer, or trustee. If 
the company is a partnership, the originai notice 
shall be signed by a general partner. 


(c) Filing. 

The notification of withdrawal of election and all in- 
quiries and communication with respect thereto 
shall be forwarded to the Securities and Exchange 
Commission, Washington, D.C. 20549. 


(d) Fee. 


There is no fee charged for filing the notification of 
withdrawal of election. 


(e) Incorporation by Reference. 


A company may incorporate by reference any in- 
formation previously filed in a current report on 
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Form 8-K under the Securities Exchange Act of 
1934 by so stating and giving the date on which 
the Form 8-K was filed. 


REGULATORY FLEXIBILITY ACT 
CERTIFICATION 


|, Philip A. Loomis, Jr., Acting Chairman of the Se- 
curities and Exchange Commission, hereby certify 
pursuant to 5 U.S.C. 605(b) that the following 
forms for business development companies: Form 
N-6F, the notice of intent to file a notification of 
election; Form N-54A, the notification of election 
to be regulated as a business development com- 
pany; and Form N-54C, the notification of with- 
drawal of election, set forth in Investment Compa- 
ny Act Release No. 11703, if adopted, will not 
have a significant economic impact on any entity 
subject to their provisions, and therefore will not 
have a significant economic impact on a substan- 
tial number of small entities. The reason for this 
conclusion is that the compliance and reporting re- 
quirements involved are minimal, as the forms re- 
quire disclosure only of facts readily available to 
the company. 


In addition, the views of the Commission's Division 
of Investment management regarding appropriate 
disclosure by business development companies, 
also made public in Investment Company Act Re- 
lease No. 11703, are not rules and, therefore, not 
subject to the Regulatory Flexibility Act. 


Philip A. Loomis, Jr. 
Acting Chairman 
Date: March 26, 1981 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11704/March 26, 1981 


In the Matter of 

SOURCE CAPITAL, INC. 
1888 Century Park East 

Los Angeles, California 90067 
(812-4594) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 6(c) OF THE 


Volume 22, No. 6, April 7, 1981 





ACT FOR EXEMPTION FROM THE PROVISIONS 
OF SECTION 19(b) OF THE ACT AND RULE 
19b-1 THEREUNDER. 


NOTICE IS HEREBY GIVEN that Source Capital, 
Inc. (“Applicant”), a Delaware corporation which is 
registered under the Investment Company Act of 
1940 (“Act”) as a closed-end, diversified manage- 
ment investment company and whose shares are 
traded on the New York Stock Exchange, filed an 
application on January 16, 1980, and an amena- 
ment thereto on May 12, 1980, pursuant to Sec- 
tion 6(c) of the Act for an order of the Commission 
exempting Applicant from the provisions of Sec- 
tion 19(b) of the Act and Rule 19b-1 thereunder to 
permit Applicant to distribute long-term capital 
gains more than once in any one taxable year. All 
interested persons are referred to the application 
on file with the Commission for a statement of the 
representations contained therein which are sum- 
marized below. 


Applicant, which commenced operations on Octo- 
ber 21, 1968, states that since April, 1976, it has 
followed a distribution policy with respect to its 
common shares which provides for regular quar- 
terly payments which, on an annualized basis, ap- 
proximate 10% of the net asset value of such 
shares. Applicant asserts that this policy is de- 
signed to provide regular distributions which take 
into account total asset value rather than current 
net investment income and realized long-term cap- 
ital gains. Applicant further states that its Board of 
Directors reviews the amount of such quarterly 
distributions at least annually and adjusts such 
amount to approximate 10% of the net asset value 
of the common shares at the time of such review. 
Such policy, which may be revised at any time by 
the Board of Directors of Applicant, has resulted in 
distributions of $.35 per common share in June 
and October, 1976, and January, 1977; $.40 per 
common share in March, June and September, 
1977; $.45 per common share in January, March 
and June, 1978; $5.22 per common share in Sep- 
tember, 1978, and January, March and June, 
1979; $.55 per common share in September and 
December, 1979; $.60 per common share in 
March and June 1980; and $.62%2 per common 
share in September and December, 1980. 


According to the application, such distributions re- 
quire payments substantially in excess of available 
net investment income. The application states that 
during fiscal year 1979, Applicant had net invest- 
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ment income, after payment of preferred stock div- 
idends, of approximately $1.00 per common share 
which would have amounted to approximately 45% 
of the annualized distribution rate of $2.20. Appli- 
cant further states that such current earning rate is 
not necessarily an indication of future earings 
which can be expected to fluctuate depending on 
a number of factors. According to the application 
only such portion of a distribution which equals 
Applicant’s available net investment income is 
considered a dividend. The remainder of any dis- 
tribution constitutes a payment out of net realized 
long-term capital gains for the year or a payment 
out of Applicant’s capital surplus. 


According to the application, when the present dis- 
tribution policy was adopted in April, 1976, Appli- 
cant had substantial accumulated net realized 
losses on investment which could be carried for- 
ward for federal income tax purposes to offset any 
net realized gain on investments. So long as Ap- 
plicant had sufficient, unexpired capital loss 
carryovers to offset distributions, no such distribu- 
tion could come within the definition of a capital 
gain dividend, as specified by Section 
852(b)(3)(C) of the Internal Revenue Code of 1954 
(“Code”), and therefore, according to Applicant, 
the present distribution policy has not contravened 
the provisions of Section 19(b) of the Act or Rule 
19b-1 thereunder. The application states that the 
last of such capital loss carryforwards was used to 
offset capital gains realized during the fiscal year 
ending December 31, 1979. Applicant states that 
its 1980 distributions did not violate Section 19(b) 
of the Act and Rule 19b-1 thereunder in that Ap- 
plicant’s net investment income was nearly suffi- 
cient to finance three of Applicant’s quarterly dis- 
tributions (.07 per share out of a total distribution 
of $2.45 was designated as paid from capital), with 
one quarterly distribution being financed from real- 
ized capital gains. If Applicant realizes net long- 
term capital gains during 1981 or subsequent 
years, it proposes to designate a portion of that 
year’s distribution as a “capital gain dividend”. 


The application states that a continuation of the 
present distribution policy could conflict with the 
provisions of Section 19(b) of the Act and Rule 
19b-1 thereunder if the amount of net realized 
long-term capital gains should exceed the amount 
of one regular quarterly distribution on. Applicant's 
common shares, thereby resulting in more than 
one distribution of realized long-term capital gains 
in one taxable year. 
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Section 19(b) of the Act provides, in pertinent part, 
that it shall be unlawful in contravention of such 
rules, regulations or orders as the Commission 
may prescribe for any registered investment com- 
pany to distribute long-term capital gains more fre- 
quently than once a year. Rule 19b—1(a) under the 
Act provides, as herein relevant, that no registered 
investment company which is a “regulated invest- 
ment company” as defined by Section 851 of the 
Code shall make more than one distribution of 
long-term capital gains in any one taxable year of 
such investment company. 


Section 6(c) of the Act provides, in pertinent part, 
that the Commission may, by order upon applica- 
tion, conditionally or unconditionally exempt any 
person, security or transaction, or any class or 
classes of persons, securities or transactions from 
any provision of the Act or any rule or regulation 
thereunder, if and to the extent that such an ex- 
emption is necessary or appropriate in the public 
interest and consistent with the protection of in- 
vestors and the purposes fairly intended by the 
policy and provisions of the Act. 


In support of its request for an order of the Com- 
mission exempting its distribution policy from the 
provisions of Section 19(b) of the Act and Rule 
19b-1 thereunder, Applicant argues that the con- 
cerns which led to the adoption of that section and 
rule are inapplicable to the proposed continuation 
of its distribution policy. Initially, Applicant asserts 
that one such concern was that frequent capital 
gains distributions could facilitate improper fund 
distribution practices, particularly the practice of 
“selling dividends’. This concern is inapplicable, 
according to the application, in that Applicant is a 
closed-end investment company which is not en- 
gaged in the distribution of its shares and does not 
presently contemplate a registered public offering 
of its shares. In addition, Applicant has agreed 
that, as a condition to the granting of its requested 
exemptive relief, the order exempting it from Sec- 
tion 19(b) of the Act and Rule 19b-1 thereunder 
will terminate automatically upon the effectiveness 
of a registration statement under the Securities 
Act of 1933 concerning any future public offering 
of Applicant’s shares. 


Applicant also asserts that the second principal 
concern behind Section 19(b) and Rule 19b-1 was 
that frequent capital gains distributions could 
impose pressure on management to realize such 
gains on a regular basis. Applicant argues that this 
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concern is also inapplicable because the amount 
of its quarterly distributions is determined on the 
basis of net asset value per share which has no 
correlation to the amount of capital gains realized 
by Applicant. Applicant emphasizes that funds for 
its distributions to shareholders will come first from 
available investment income, then from realized 
long-term capital gains, and finally any distribution 
which exceeds a combination of net investment in- 
come and realized long-term capital gains will be 
paid from capital surplus. If realized long-term 
capital gains, when added to net investment in- 
come, exceed the amount of distributions paid dur- 
ing the fiscal year, such excess would, according 
to the application, be retained by Applicant which 
would pay capital gains tax thereon, and such tax 
payment would be available as a tax credit to its 
shareholders. Applicant further states that the tax 
status of distributions paid to shareholders is re- 
ported to them at the end of each year and that 
any portion of each distribution which exceeds net 
investment income is clearly indicated in the no- 
tice which accompanies the payment of the distri- 
bution, which will result in the shareholders being 
able to understand the status of such distributions 
as long-term capital gains. Applicant further repre- 
sents that it will forward to common shareholders 
an additional statement designed to identify clear- 
ly the nature and tax status of all distributions 
made during the year. 


Applicant futher argues that its policy of paying to 
common shareholders regular quarterly distribu- 
tions approximating, on an annualized basis, 10% 
of the net asset value per common share is in the 
best interests of shareholders. Applicant states 
that the policy has been well received by such 
shareholders since its adoption and that some 
shareholders may rely on such distributions as a 
source of cash. Applicant also asserts that it be- 
lieves its present distribution policy has contrib- 
uted to a reduction in the discount from net asset 
value at which its common shares currently trade, 
and that no significant costs are associated with 
the distribution policy in that Applicant distributes 
its net investment income on a quarterly basis. 


Accordingly, Applicant submits that granting of the 
requested order, pursuant to Section 6(c) of the 
Act, exempting it from the provisions of Section 
19(b) and Rule 19b-1 thereunder to the extent 
and for the reasons stated herein, is appropriate in 
the public interest and consistent with the protec- 
tion of investors and the purposes fairly intended 
by the policy and provisions of the Act. 
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NOTICE IS FURTHER GIVEN that any interested 
person may, not later than April 20, 1981, at 5:30 
p.m., submit to the Commission in writing a re- 
quest for a hearing on the application accom- 
panied by a statement as to the nature of his inter- 
est, the reasons for such request, and the issues, 
if any, of fact or law proposed to be controverted, 
or he may request that he be notified if the Com- 
mission shall order a hearing thereon. Any such 
communication should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
shall be served personally or by mail upon Appli- 
cant at the address stated above. Proof of such 
service (by affidavit or, in the case of an attorney- 
at-law, by certificate) shall be filed contemporane- 
ously with the request. As provided by Rule 0-5 of 
the Rules and Regulations promulgated under the 
Act, an order disposing of the application herein 
will be issued as of course following said date un- 
less the Commission thereafter order a hearing 
upon request or upon the Commission’s own 
motion. Persons who request a hearing, or advice 
as to whether a hearing is ordered, will receive 
any notices and orders issued in this matter 
including the date of the hearing (if ordered) and 
any postponements thereof. 


For the Commission, by the Division of Investment 


Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11705/March 26, 1981 


In the Matter of 

NORTH STAR REGIONAL FUND, INC. 
and 

INVESTMENT ADVISERS, INC. 

600 Dain Tower 

Minneapolis, MN 55402 


(812-4768) 


ORDER PURSUANT TO SECTION 17(b) OF THE 
ACT EXEMPTING A PROPOSED TRANSFER OF 
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ASSETS FROM THE PROVISIONS OF SECTION 
17(a) OF THE ACT 


North Star Regional Fund, Inc. (“North Star’), an 
open-end, diversified, management investment 
company, and Investment Advisers, Inc. (“IAI”), 
investment adviser and manager of North Star 
(collectively with North Star, “Applicants”), filed an 
application on November 17, 1980, and an amend- 
ment thereto on February 4, 1981, requesting an 
order of the Commission, pursuant to Section 
17(b) of the Investment Company Act of 1940 
(“Act”), exempting from the provisions of Section 
17(a) of the Act the proposed transfer from IAI to 
North Star of an interest and commitment in Path- 
finder Venture Capital Fund, A Limited Partnership 
(‘Pathfinder’). 


On February 27, 1981, a notice was issued (In- 
vestment Company Act Release No. 11653) of the 
filing of the application. The notice gave interested 
persons an opportunity to request a hearing and 
stated that an order disposing of the application 
would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found 
that the terms of the proposed transaction, 
including the consideration to be paid and re- 
ceived, are reasonable, fair and do not involve 
overreaching on the part of any person concerned, 
and that the proposed transaction is consistent 
with the policies of North Star and with the general 
purposes of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 17(b) of the 
Act, that the application for exemption from the 
provisions of Section 17(a) of the Act for the pro- 
posed transfer from IAI to North Star of an interest 
and commitment in Pathfinder be, and hereby is, 
granted, effective forthwith, subject to certain con- 
ditions the satisfaction of which Applicants agreed 
to in their application: 


(1) North Star will not make the commit- 
ment and investment unless its 
board of directors ratifies its earlier 
action permitting that commitment 
and investment, and determines 
that there have been no material 
adverse developments affecting the 
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proposed investment in Pathfinder, 
that determination to take place 
shortly before the commitment and 
investment are made. 


if North Star does not make a com- 
mitment to invest in Pathfinder (and 
pay the installment(s) previously 
paid by IAI thereunder) within 90 
days of this order allowing the ac- 
quisition, the commitment and _in- 
vestment will not be made without a 
further order of the Commission. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 11706/March 26, 1981 


In the Matter of 


LUTHERAN BROTHERHOOD MONEY MARKET 
TRUST 

421 Seventh Avenue 

Pittsburgh, Pennsylvania 15219 


(812-2987) 


ORDER PURSUANT TO SECTION 8(f) OF THE 
INVESTMENT COMPANY ACT OF 1940 DE- 
CLARING THAT THE APPLICANT HAS CEASED 
TO BE AN INVESTMENT COMPANY. 


Lutheran Brotherhood Money Market Trust (‘‘Ap- 
plicant’), which is registered under the Investment 
Company Act of 1940 (“Act”) as an open-end, di- 
versified, management investment company, filed 
an application on December 15, 1980, pursuant to 
Section 8(f) of the Act for an order of the Commis- 
sion declaring that Applicant has ceased to be an 
investment company as defined in the Act. 


On February 20, 1981, a notice was issued (In- 


vestment Company Act Release No. 11639) of the 
filing of said application. The notice gave interest- 
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ed persons an opportunity to request a hearing, 
and stated that an order disposing of the applica- 
tion would be issued as of course unless a hearing 
should be ordered. No request for a hearing has 
been filed, and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found 
that the Applicant has ceased to be an investment 
company. Accordingly, 


IT IS ORDERED, pursuant to Section 8(f) of the 
Act, that the registration of Lutheran Brotherhood 
Money Market Trust under the Act shall forthwith 
cease to be in effect. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 753A/March 26, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6298A/March 26, 1981 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 754/March 20, 1981 


SEE 


SECURITIES ACT OF 1933 
Release No. 6302/March 20, 1981 
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LITIGATION 





LITIGATION RELEASE NO. 9328/March 24, 
1981 


U.S. v. Sholom Teitelbaum a/k/a “Sol Teitelbaum” 
a/k/a “Sol Titelbaum”, 81 Cr. 44 (EW), U.S.D.C., 
S.D:NEY. 


Donald N. Malawsky, Administrator of the New 
York Regional Office of the Securities and Ex- 
change Commission, announced that on March 
10, 1981, the Honorable Edward Weinfeld, United 
States District Judge for the Southern District of 
New York, accepted a guilty plea from Sholom 
Teitelbaum a/k/a Sol or Saul Teitelbaum and Sol 
or Saul Titelbaum (‘Teitelbaum’) of Philadelphia, 
Pennsylvania, to two counts of violating Sections 
10(b) of the Securities Exchange Act of 1934 (“Ex- 
change Act’) and Rule 10b-5 promulgated there- 
under. .The indictment, filed January 23, 1981, had 
charged Teitelbaum with violating Sections 7(f) 
and 10(b) of the Exchange Act, Rule 10b—5 there- 
under and Regulations X and T promulgated by 
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the Board of Governors of the Federal Reserve 
System (the “Federal Reserve Board’) by placing 
orders for the purchase of various options con- 
tracts without intending to pay for the purchases 
and failing to make timely and proper payment for 
said purchases. Sentencing is scheduled to occur 
on April 28, 1981, before Judge Weinfeld. 


On January 9, 1981, based on similar facts, the 
Commission obtained a Final Judgment of Perma- 
nent Injunction issued from the bench by the Hon- 
orable Lee P. Gagliardi, United States District 
Judge for the Southern District of New York, after 
a hearing on the merits (advanced and consolida- 
ted with the hearing on the prelimianry injunction), 
which permanently restrains and enjoins Teitel- 
baum from further violations of Section 17(a) of 
the Securities Act of 1933, Sections 7(f) and 10(b), 
and Rule 10b-—5 thereunder, of the Exchange Act 
and Regulation X of the Federal Reserve Board. 
(S.E.C. v. Sholom Teitelbaum a/k/a Sol or Saul 
Teitelbaum and Sol or Saul Titelbaum, U.S.D.C., 
S.D.N.Y., 80 Civil 7317). 
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